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DENIAL OF PETITION FOR REVIEW 

_____________________________________ 
 

Petitioner, Ronald F. Avery, respectfully submits the following in support of his 

motion for rehearing.  

ISSUES PRESENTED FOR REVIEW 

Issue 1: The Supreme Court should have granted the Petition for Review because 
they have a duty to prevent innocent citizens who have evidence of statutory 
defamation from being trapped into filing a groundless lawsuit by the substitution 
of that statutory evidence with a judge's opinion or finding "as a matter of law" 
using the so-called "average, ordinary reasonable reader" standard which is entirely 
arbitrary and without authority. .................................................................................3 
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Issue 2: The Supreme Court should have granted the Petition for Review because 
they have a duty to prevent "fake news" from defaming the people by the misuse of 
the so-called "Substantial Truth" doctrine. ................................................................6 
Issue 3: The Supreme Court of Texas should have granted Avery's Petition for 
Review because they have a duty to prevent libeled victims from being injured 
further under the TCPA by their attackers who cannot use said act by their own 
actions under the principle of latches. .....................................................................11 
Issue 4: The Supreme Court should have granted Avery's Petition for Review 
because they have a duty stop war in society where the reputation of a person is 
harmed and "where an appeal to the law, and constituted judges, lies open but the 
remedy is denied by a manifest perverting of justice, and a barefaced wresting of 
the laws to protect or indemnify the violence or injuries of some men, or party of 
men" in the mainstream mass media........................................................................16 
Issue 5: The Supreme Court should have granted the Petition for Review because 
they have a duty to correct the on-going and continual showing of Avery as a 
member of the Republic of Texas, "a secessionist organization," and hence a 
member of "Texas Secessionist" groups, and all that goes with that in the article, 
while the record shows that Avery is neither a member of the ROT or a 
secessionist...............................................................................................................18 

 
ARGUMENT 

Issue 1: The Supreme Court should have granted the Petition for Review 
because they have a duty to prevent innocent citizens who have evidence of 
statutory defamation from being trapped into filing a groundless lawsuit by the 
substitution of that statutory evidence with a judge's opinion or finding "as a matter 
of law" using the so-called "average, ordinary reasonable reader" standard which is 
entirely arbitrary and without authority.   

 
Argument 

The substitution of a judge's opinion for the actual written evidence of the 

expression of hatred, ridicule and contempt by those in the public, which is 

defamation per se under the statute (Texas Civil Practice and Remedy Code 
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§73.001)1, constitutes entrapment. Anyone who files a libel lawsuit, no matter how 

strong the evidence, is safe from this entrapment. Since the Texas Citizen 

Participation Act (TCPA) makes the payment of all the defendant's attorney fees, 

costs, expenses, and even the payment of sanctions mandatory, the arbitrary 

removal of any evidence of statutory defamation per se delivers the injured into 

the hands of the attacker. This is an intolerable, evil, repulsive, damaging and 

socially destructive condition of the law, and therefore cannot be real law but 

rather fake law. No plaintiff should be subjected to this kind of entrapment and 

injustice to be destroyed by the TCPA.  

There might be a place for this so-called "average ordinary reasonable reader 

standard" to be used by a judge to find "as a matter of law" if the material in 

question is capable of causing defamation when there is simply no evidence of 

anyone responding to the material with hatred, ridicule or contempt. But it would 

be more just for a jury to use this standard to determine the ability of material to 

cause defamation, especially when three Supreme Court Justices can find no 

                                           
 
 
1 ELEMENTS OF LIBEL.  A libel is a defamation expressed in written or other graphic form 
that tends to blacken the memory of the dead or that tends to injure a living person's reputation 
and thereby expose the person to public hatred, contempt or ridicule, or financial injury or to 
impeach any person's honesty, integrity, virtue, or reputation or to publish the natural defects of 
anyone and thereby expose the person to public hatred, ridicule, or financial injury. 
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authority for a judge to overrule the trial court judge and jury with their own 

opinion, saying: 

"By mere insertion of the words "as a matter of law," the majority of 
this Court has substituted its judgment, regarding the threshold 
determination concerning the ambiguity of the statement, for that of 
the trial court judge. Moreover, the majority has substituted its finding 
for that of the jury simply because it would have reached a different 
conclusion. I find no authority for either of these actions by the 
majority. The record contains evidence to support the trial judge's 
finding and the jury findings. Accordingly, I would affirm the 
judgment of the trial court." 2 (Emphasis added) 

No one can safely file a libel suit in Texas today and they are likely to be 

entrapped by the TCPA and forced into becoming prey in the hands of their 

attackers! But in the Avery case before us, neither judge nor jury can dismiss the 

evidence we have on record of public comments (CR-98-103) (TAB-1) on the blog 

under Baddour's online article expressing public hatred, ridicule and contempt 

towards Avery as a part of the "Growing Right-wing Terror Threat" now "worse 

than the Muslim terror threat in America" all predicated on the lies that Avery is a 

"member of the Republic of Texas, a secessionist organization." One reader wrote:  

"They are traitors, terrorists wanting to harm the U.S.A., just like the 
Muslim terrorists, round them up and put them in GITMO, give them 
the "Enhanced Interrogation,"  

                                           
 
 
2 Musser & Associates v. Smith Protective Services, Inc., 723 S. W.2d 653 Supreme Court of 
Texas. Jan. 14, 1987. Rehearing Denied Feb. 25, 1987. 
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How can a judge or jury get rid of this evidence of statutory defamation per se 

and claim that the article that produced it is incapable of defamation? This is a 

ludicrous and outrageous contradiction and claim of omnipotent power by judges 

to wrest the remedy at law away from the injured continuing a state of war against 

the defamed and indemnifying corporate news giants!  

Where an article produces the type of expressions we have on record in the 

Avery case, neither a judge, nor a jury should be able to say that the article did not 

have the ability to cause defamation when it is obvious that it most certainly did 

cause defamation. The written unsolicited expressions of public hatred, ridicule 

and contempt in the Avery case rises to the level of libel as a "matter of law" per 

se by statute. All case law that says otherwise should be overturned via the Avery 

case herein. If our state really cares about the damage caused by fake news it can 

start by punishing it in court when they are caught libeling people with it. 

Otherwise, we can honestly say we have fake law to protect fake news. 

Issue 2: The Supreme Court should have granted the Petition for Review 
because they have a duty to prevent "fake news" from defaming the people by the 
misuse of the so-called "Substantial Truth" doctrine. 

 
Argument 

Just because there may be some, or even a great deal, of truth to an article or 

statement does not mean that the whole of it is true or that the "gist or sting" of it is 

true. But rather, if the portion of an article upon which other damaging material 
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depends is false, then the gist and sting of the material must be false. The doctrine 

of "substantial truth" cannot apply in the Avery case because all the material added 

to the article from other sources, true or not in themselves, was dependent upon the 

stated fact that Avery was a member of the Republic of Texas (ROT) and that this 

group was a secessionist organization. Both stated facts are false.  

The doctrine of "substantial truth" cannot make Avery a member of the ROT nor 

can it make him a secessionist when he has filed a plethora of evidence showing 

that he has spoken against secession publicly for years on radio and in national 

newspapers. Avery has been contrasted to Texas U.S. Congressmen Ron Paul, who 

addressed the advantages of secession (CR-353-360) (TAB-2).  

Neither can the "Substantial Truth" doctrine make the ROT into a "secessionist 

organization" (CR-96) when the record shows sufficient evidence to the contrary 

(CR-129, 361) (TAB-3) and the record shows no evidence that the ROT has ever 

claimed to be a secessionist organization. No one in the organization addressed it 

at the meeting that Baddour covered as the record shows.  

If the statement of fact, upon which defamatory information is predicated, is 

false, then the gist of the article that produced the defamation is also false. Baddour 

attached an article published by Politico entitled "Putin's Plot To Get Texas To 

Secede: For Moscow's right-wingers, payback means teaming up with a band of 

Texas secessionists," to his own online article. The attached article was about a real 
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secessionist group called the Texas Nationalist Movement (TNM) and one of their 

members going to Russia to meet with a "Far-right confab in St. Petersburg" where 

"fascists and neoNazis" were "railing against Western decadence." (CR-106-107) 

(TAB-4) The article continues: 

"For Russians, this was delicious payback. Since the breakup of the 
Soviet Union two decades ago, many Russians have come to blame 
the United States for their plight; a seething resentment over U.S. 
culpability in the loss of Russian national power is one of the reasons 
Vladimir Putin is so popular."  

Who would not get the idea that this article goes with Baddour's theme or gist 

that the ROT and Avery, shown as a member, were secessionists and willing to 

work with our national enemy, Russia, to get Texas to secede? After all Baddour's 

headline to his online article about the ROT and Avery was "Ever hopeful and 

determined, Texas secessionists face long, long odds." Baddour made the ROT 

and the TNM into one group of "Texas secessionists." Further, Baddour said 

Avery was a member, and a photograph in Baddour's online article still shows 

Avery as a member of the ROT at the microphone. By these actions Baddour 

made Avery a member of the TNM and all that goes with that.  

Baddour then attached a New York Times article to his own entitled "The 

Growing Right-wing Terror Threat" (TAB-5) which concluded with this statement: 

"Public debates on terrorism focus intensely on Muslims. But this 
focus does not square with the low number of plots in the United 
States by Muslims, and it does a disservice to a minority group that 
suffers from increasingly hostile public opinion. As state and local 
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police agencies remind us, right-wing, anti-government extremism 
is the leading source of ideological violence in America." 
(Emphasis added) 

Baddour's articles with attachments appeared during the on-going and continual 

political upheaval between Russia and America in Syria and Russia is continually 

portrayed as an enemy of the United States. Therefore the readers of Baddour's 

articles could easily draw the conclusion that Avery, as a member of the "Texas 

Secessionists" was in association with America's enemy to break up and destroy 

the United States.  

"Fake news" and "Russian interference in the U.S. election system" is at the top 

of national discussion at this very hour and the People of Texas have a case of fake 

news sitting in their lap at the Supreme Court of Texas to determine if fake news in 

Texas will be punished or allowed to not only flourish, but to plunder those they 

have defamed in the process.  

Avery's Motion for Rehearing is the best example and most timely opportunity 

to tell the world in the midst of this mainstream media embarrassment that fake 

news that defames citizens will not go unpunished and that fake news in Texas 

will not be able to plunder their victims!  

Fake news that creates a false enemy in the mind of their readers and listeners is 

the worst and most damaging kind of fake news for the victim of the defamation 
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as well as the reader. It constitutes defamation per se and damage per se. It is 

diabolical and evil revealing the worst kind of human motivations.  

The purpose of Baddour's defamatory articles was to alert their millions of 

readers to the growing right-wing terrorist threat, now worse than the Muslim 

threat right here in Texas. That is precisely why these articles were held up for 

Five months before being published on the weekend of 9/11 after most churches 

and officials held memorial services on the 14th anniversary of the 9/11 Terrorist 

attack. The online article was published on Sunday and the printed article was 

published on Monday's front page. If the story was so kind and harmless, as 

Baddour and the 4th Court of Appeals say, why wait 5 months to publish it on the 

weekend of 9/11 on the front page? This is inexcusable!  

But it is more inexcusable for the judiciary of Texas to not only permit this kind 

of fake news but to allow these yellow fake news journalists to plunder their 

victims with the TCPA for seeking justice in the courts of Texas. The  Texas 

legislature has now passed fake law (TCPA) to protect fake news from those it 

injures. 

Hearst and Baddour should actually be prosecuted for falsely alarming millions 

of their readers to a bogus terrorist threat. And the Supreme Court of Texas has 

denied Avery's Petition for Review forcing him to pay Hearst, the originator of 

"yellow journalism" and "fake news" causing the Spanish American War, his 
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whole inheritance for attempting to use the court to repair his reputation under 

Article 1 Section 13? This is outrageous, and intolerable! It is a public disgrace of 

which all the justices should want to avoid. Does the Supreme Court of Texas 

really want to be called the defenders of fake yellow law that defends fake yellow 

news from those it injures?  

Issue 3: The Supreme Court of Texas should have granted Avery's Petition for 
Review because they have a duty to prevent libeled victims from being injured 
further under the TCPA by their attackers who cannot use said act by their own 
actions under the principle of latches.  

 
Argument 

The so-called "Texas Citizen Participation Act (TCPA)" is fatally flawed as it 

defines the exercise of the constitutional right of free speech so broadly that those 

who are ethically forbidden to express their opinion or free speech in journalism 

may use it for protection from those they harm with lies. The recent presidential 

election has revealed the truth regarding the code of ethics of news reporters versus 

news commentators. News commentators are free to express their own opinions 

about issues they cover whereas news reporters are not.  

The Houston FOX news affiliate KRIV fired their news anchor, Scarlett Fakhar, 

on November 17, 2016 for expressing her own constitutional right of free speech 

on her Facebook page about her joy to see Trump elected. Scarlett Fakhar like 

Dylan Baddour are news reporters, not news commentators. Even though another 



avb-sc-mreh-1.doc 

 
12

TV news anchor thought she had a right to do so, Scarlett realized that she had 

broken the news reporter code of ethics and apologized by saying (TAB-6): 

"I need to profusely apologize for making public my personal views 
on the outcome of the election and other issues," she wrote. "It was 
wholly inappropriate, as a journalist, to do that."3 

Several mainstream news outlets quote Scott Jones of FTVLive.com regarding 

the news reporter code of ethics to not express one's own freedom of speech on the 

issues they cover (TAB-7): 

"A number of people in TV news are telling followers on social media 
how they feel about this year's election. Which is exactly what they 
should not be doing. As a Journalist, you are taught (I hope) to stay 
unbiased and just report the story. But, some feel that they should be 
able to speak up. 
"Abby Mira on air name Abby Llorico is a Reporter at WCIA in 
Champaign, IL and thinks she has a right to speak up. Sorry Abby, 
doesn't work that way. You're a Journalist, it says on your Facebook 
page you are a Reporter at WCIA. The name might be different, but 
you list your job. If you want to complain or celebrate the election, 
then I suggest you get a job outside of TV news. If you're a bank teller 
or an accountant, go ahead and make your feelings known. Celebrate 
or protest Trump's victory all you want. If you're a Journalist, you 
don't get that option. I'm sorry it comes with the territory.  
"Scarlett and Abby are by far and away not the only ones that have 
posted to social media and I'm telling you, this is not professional and 
it is surely not the correct thing to do. You guys are watching too 
much cable news and you are thinking, well if they do it, so can I.  
"WRONG! (quoting Donald Trump), Never use anything cable news 
does as an example. Whether your person won or lost, stay quiet do 
you job. It's the profession you chose, it's the job you want, so do it 
correctly. You owe it to yourself and you owe it to Journalism.  

                                           
 
 
3 http://www.dallasnews.com/news/politics/2016/11/10/houston-tv-reporter-apologizes-
facebook-post-supportive-trump  
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"Thanks to Donald Trump and his constant attacks, Journalism is 
under siege right now. It is time to step up and do a better job and win 
back the respect of the people. I can tell you, this will be a long road, 
but you staying quiet on your feelings and doing your job is the first 
step on that road."4 

The firing of Houston FOX news anchor, Scarlett Fakhar, and her apology for 

expressing her own free speech and the quote from Scott Jones supports the truth 

of Avery's pleadings and evidence he has provided (CR-395-400) (TAB-8) 

showing that news reporters like Dylan Baddour cannot express their own 

constitutional rights of free speech regarding the stories they cover including the 

subject articles of this libel suit. The Respondents did not and have not provided 

any evidence of expressing their own constitutional rights of free speech, petition 

and association. They merely stood on the TCPA definition of freedom of speech, 

by saying; "we made a communication in connection with a matter of public 

concern." That's it! This is absurd on its face!  

The fatal flaw in the Texas Citizen Participation act lies in its definition of the 

"exercise of the right of free speech." It "means a communication made in 

connection with a matter of public concern." This definition is simply too broad 

allowing those who communicate without expressing their own right of free speech 

to use the act for protection when they get their facts wrong and defame someone.  

The purpose of the act is given under CPRC §27.002: 
                                           
 
 
4 http://www.ftvlive.com/sqsp-test/2016/11/10/media-reacts-to-trump-win-on-social-media   
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"The purpose of this chapter is to encourage and safeguard the 
constitutional rights of persons to petition, speak freely, associate 
freely, and otherwise participate in government to the maximum 
extent permitted by law and, at the same time, protect the rights of a 
person to file meritorious lawsuits for demonstrable injury." 
(Emphasis added) 

If Dylan Baddour had really exercised his own freedom of speech in his 

coverage of Avery and the ROT he would have been fired, as that is not his role as 

a news reporter, but he is now able to use the TCPA as if he had done so.  

Baddour's communication was merely a statement of facts reporting the free 

speech, association and petition exercised by Avery and others. Baddour was not a 

participant neither did he exercise his own right of free speech. Had he done so he 

would have been fired from the Houston Chronicle just as the FOX News anchor 

was fired for doing so.  

News reporters cannot have it both ways! They cannot claim to be non-

participants who refrain from the exercise of their own constitutional rights of free 

speech and be able to lawfully fire their own employees for breaching it and at the 

same time use the TCPA as participants in free exercise of their own right of free 

speech. In order for Baddour to use the TCPA, the Houston Chronicle should have 

fired him for expressing his constitutional rights of free speech qualifying him to 

use the TCPA. Baddour should have also claimed that he did in fact express his 

own opinion that Avery and the ROT were secessionists. But there is no allegation 
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or evidence of any such a thing in the record or pleadings of the Respondents. 

Fake Defamatory News is Basking under the TCPA! 

Baddour and Hearst should be prevented from using the TCPA Motion to 

Dismiss, short circuiting the normal judicial process and plundering the plaintiffs, 

because there is no evidence on record that Baddour exercised any of his 

constitutional rights and Hearst nor the Chronicle fired Baddour for doing so. The 

legal doctrine of latches, should prevent them from claiming that Baddour can use 

the TCPA in defense of getting their facts wrong and building a fake terror threat 

defaming Avery. Respondents should not be allowed to take a position that their 

own behavior contradicts. The TCPA should not make it possible for the 

Respondents to be news reporters, who do not exercise their own freedom of 

speech, and at the same time claim to the right of TCPA protection for exercising 

their freedom of speech. The TCPA contains a fatal internal contradiction which 

works against its own purpose. 

The Supreme Court should not take the position that the TCPA is constructed 

properly and harms no one and protects the rights of a person to file meritorious 

lawsuits for demonstrable injury when it has completely destroyed Avery and his 

legitimate libel suit. The evidence in the Avery case shows the worst kind of 

defamation in an age of fake news creating fake terrorists in a society frustrated by 

the lies of the mass media. Does this court really want to protect those who create 
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fake news with a flawed fake act that should either be repaired or repealed 

entirely? Does this court want to become as distrusted as the mainstream media's 

fake news? Do they want to be a fake court with fake law protecting fake news?  

There is one new lawyer that thinks the TCPA is "a safe haven for media 

defendants and big business and a SLAPP in the face for Plaintiff's with 

legitimate causes of action." Landon A. Wade has published his research to 

support his statement in the Texas Tech Law Review5 (TAB-9). The Avery case 

can add to the already damning condemnation of Wade's investigation proving that 

the TCPA not only does not accomplish its purpose but works against it. 

Issue 4: The Supreme Court should have granted Avery's Petition for Review 
because they have a duty stop war in society where the reputation of a person is 
harmed and "where an appeal to the law, and constituted judges, lies open but the 
remedy is denied by a manifest perverting of justice, and a barefaced wresting of 
the laws to protect or indemnify the violence or injuries of some men, or party of 
men" in the mainstream mass media.  

Argument 

Is it not already clear that the rulings made thus far in the Avery case are a 

manifest perversion of justice and a barefaced wresting of the laws to protect big 

media? The sole purpose of lawful government is the protection of the property of 

the people6 and the sole purpose of the judiciary is to prevent the continuance of a 

                                           
 
 
5 http://www.texastechlawreview.org/wp-content/uploads/Wade.PUBLISHED.pdf   
6 John Locke: "Sec. 124. The great and chief end, therefore, of men's uniting into 
commonwealths, and putting themselves under government, is the preservation of their property. 
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state of war initiated by an attack on the property of another in that society and to 

prevent a final appeal to Heaven by providing a just end to war.7 

This Motion for Rehearing is the final appeal on earth for a just end to the state 

of war initiated by Dylan Baddour against Avery's reputation. Avery has delayed 

this now pending Appeal to Heaven hoping that this one last document will finally 

get the attention of the Courts of the People of Texas. If not, the tide of emotion 

and despair will surely overwhelm Avery and force an Appeal to Heaven. This has 

occurred one other time in Avery's life and resulted in tragic and devastating 

results for his judicial opponents coming from outside the suit and in a way that 

was unforeseen by Avery or any other person. Everyone will surely dismiss this 

evidence as coincidence but it was so compelling to Avery that he published it to 

the world and marched around the Seguin Courthouse handing out copies. 

                                                                                                                                        
 
 
To which in the state of nature there are many things wanting." Peter Laslett Locke – Two 
Treatises of Government (Cambridge Texts in the History of Political Thought Cambridge 
University Press 40 West 20th Street, New York, NY 10011-4211, USA) 350 Online: 
http://www.constitution.org/jl/2ndtr09.htm 
7 Locke: "where an appeal to the law, and constituted judges, lies open, but the remedy is denied 
by a manifest perverting of justice, and a barefaced wresting of the laws to protect or indemnify 
the violence or injuries of some men, or party of men, there it is hard to imagine any thing but a 
state of war: for wherever violence is used, and injury done, though by hands appointed to 
administer justice, it is still violence and injury, however coloured with the name, pretences, or 
forms of law, the end whereof being to protect and redress the innocent, by an unbiassed 
application of it, to all who are under it; wherever that is not bona fide done, war is made upon 
the sufferers, who having no appeal on earth to right them, they are left to the only remedy in 
such cases, an appeal to heaven." Ibid 281-282 Online: http://www.constitution.org/jl/2ndtr03.htm   
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Avery's adversaries who sued him while they were his own attorneys and 

cheated him in court to the point that he could no longer walk and fell on his face 

and prayed to God in Christ that he was going to be destroyed in their trap. The 

selfsame hour he was on his face, both of the attorneys were shot three times each 

by a man from Stockdale who had his children taken away by the same attorneys 

(TAB-10). Avery did not pray for that but rather for deliverance. But why start this 

Appeal to Heaven that results in unpredictable tragedy when the court can simply 

correct the law and the injury by allowing Avery to brief his case at the Supreme 

Court and have a trial on the merits under real law? 

Issue 5: The Supreme Court should have granted the Petition for Review 
because they have a duty to correct the on-going and continual showing of Avery 
as a member of the Republic of Texas, "a secessionist organization," and hence a 
member of "Texas Secessionist" groups, and all that goes with that in the article, 
while the record shows that Avery is neither a member of the ROT or a 
secessionist.   

Argument 

The libel against Avery begun on 9/13/15 has continued to this very hour. The 

Houston Chronicle continues to show a photograph of Avery at the microphone 

(TAB-11) on their website, that clearly indicates by the caption beneath it, that 

Avery is a member of the ROT and therefore "a secessionist," and therefore a part 

of other "Texas Secessionist" groups that will meet with a "far-right confab" in 

Russia and be part of the "growing right-wing terror threat in America that is now 
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worse than the Muslim threat."8 Merely removing Avery's name from the caption 

does not remove Avery from the picture. 

Who on earth will redeem Avery from this continual libel? And how can the 

courts of Texas force Avery to give the last of his inheritance and his whole 

sustenance to those who continue to libel him everyday? God will surely hear his 

appeal to Heaven as He has in the past! 

LAST EARTHLY PRAYER 

For the reasons stated in this motion, Petitioner asks the Court to grant this 

Motion for Rehearing, and his Petition for Review, and to Order him and the 

Respondents to file a Brief on the Merits, and request the record from the Fourth 

Court of Appeals, and to set this case for Oral Argument, and sustain the 

Petitioner’s issues for review, and Reverse the Judgment of the 4th Court of 

Appeals, and Remand this case for a Trial on the Merits, and ultimately let Avery 

have a trial before his peers. 

 

                                           
 
 
8 http://www.houstonchronicle.com/news/houston-texas/houston/article/Ever-hopeful-and-
determined-Texas-secessionists-6502332.php?t=63407b543c&cmpid=twitter-premium#photo-
8622107  



Further, the Petitioner prays for any other relief to which he may be entitled. 

Respectfully Submitted, 
Ronald F. A very 
Pro Se 
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j donnellan@hearst.com 
Attorneys for Defendants: 
Dylan Baddour and 
Hearst Communications, Inc. 
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APPENDIX 

TAB Document 
1 Trial Court Evidence of Unsolicited Expressions of Public Hatred, 

Ridicule and Contempt 
2 Trial Court Evidence Avery has been Outspoken Opponent of 

Secession for Years 
3 Trial Court Evidence that the Republic of Texas is not a "Secessionist 

Organization" 
4 Trial Court Evidence: Politico article about "Putin's Plot to Get Texas 

To Secede" Baddour added by hyperlink to his web article illustrating 
what "Texas Secessionists" do. 

5 Trial Court Evidence: New York Times article about "Growing Right-
wing Terrorist Threat" Baddour added by hyperlink to his web article 
to illustrate what far-right groups do in America. 

6 11/17/16: Houston Chronicle website www.chron.com article on the 
Firing of FOX News Anchor, Scarlett Fakhar, at KRIV-TV in 
Houston for expressing her constitutional right of free speech about her 
joy of Trump winning the presidential race on her private Facebook 
page. 

7 11/10/16: Scott Jones of FTVLive.com tells all that news reporters 
cannot use their constitutional right of free speech. 

8 Trial Court Evidence: showing news reporters cannot use their 
constitutional right of free speech or the Texas Citizen Participation 
Act. 

9 Landon A. Wade Texas Tech Law Review article the Texas Citizens 
Participation Act: "a safe haven for media defendants and big 
business and a SLAPP in the face for Plaintiff's with legitimate causes 
of action." 2015 

10 Avery's last Appeal to Heaven: Front page story of Avery's march 
around the Seguin Courthouse and passing out his four page summary 
including the shooting of two attorneys in Seguin and the front page 
story of same. 

11 Avery still shown as member of the Republic of Texas, a secessionist 
organization as of 12/15/2016. Photograph and caption from 
HoustonChronicle.com.  
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Proclamation 

Charity is a noble concept, but it must be voluntary and private, not implemented or regulated by 
government. The risks of "buying votes with public money" are far too great. 

12/ 22/ 15, 9:37 PM 

Jobs are created by employers who can grow their business. When employers can keep the earnings of their 
business, instead of losing it to taxation and regulation, then employers can afford to hire more people and 
will do so. 

The government is forbidden to interfere in private contracts. Disputes and claims of contract violations must 
be handled in local county courts, before a jury of local peers who are acquainted with the disputing 
individuals. Verdicts can be appealed to the· appropriate district court of our republic. 

The government is forbidden to tax or confiscate the wages, earnings, gains, property or possessions of the 
people. Property rights, both material and intellectual, are fundamental to real progress and prosperity in a 
nation, as history has amply demonstrated. 

All education is the business of the people, not the government. Consequently, governments are prohibited 
from regulating any educational venture or establishing any government organization to control education in 
any way. Open competition among education providers is absolutely needed so families can choose what they 
want and need, or educate their own children. The congress of the Texas Republic is authorized to promote 
education as a whole, but not to favor one method or provider over any other. 

There is no need for the republic of Texas to secede from the United States. We never "ceded" the land of 
Texas to them or to anyone else. A fraudulent color-of-law annexation agreement was foisted on elected 
officials in Texas, but no lawful treaty was ever ratified to allow the United States to take over our nation, 
which had already been established forever by international treaties . Those elected officials in Texas were 
never authorized to give up the sovereignty of the republic of Texas. 

*totalitarianism: Definition, Synonyms from Answers.com: "A totalitarian government seeks to control not 
only all economic and political matters , but the attitudes, values, and beliefs of its population, . . . . " 

Share this: 
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Scarlett Fakhar says she was fired by KRIV-TV following pro-Do. .. http://www.chron.com/news/houston-texas/houston/article/Scarle ... 

1 of 2 

http:/twww.chron.com/news/houston-texas/houston/article/Scarlett-Fakhar-fired-KRIV-Trump-10621181.php 

Scarlett Fakhar says she was fired by KRIV-TV following pro-Donald Trump 
Facebook post 
By John-Henry Perera Updated 9:49 pm, Thursday, November 17, 2016 

Scarlett 
Fakhar 

Home 

Posts 

Videos 

Photos 

About 

IMAGE 1OF19 

Like Message Share More ... 

Scarlett Fakliar 

Dear friends. I want to thank all of you for your tremendous support during 
this time 

I have read E'Nery n1e.ssage in my inbox and comment 'e&d and I'm 
over.vi elmed b'' the lo·,·e and prayers 

Fox 26 Houston fired me today for expressing 111y conser.·ative views. on nT)' 

pri-1ate Facebook page That is all f •.viii ~~y for llC·'N 

But l want ;ou to knoN ho·N much your support has gotten me through this 
God Bless ~ ou all. I'll be back po.sting like my normal self once l'l'e said a 
fev1 pra:.-ers and ca.ught my breath 

like 

'' swrirv 

Comment ~hare 

Former Fox 26 -KRIV reporter Scarlett Fakhar posted on her Facebook page that she was fired from Fox 26 in Houston. (Source: Facebook) 

Scarlett Fakhar will no longer be reporting the news via KR IV-TV, a Fox Television Stations representative said on Thursday. 

Fakhar's departure follows a controversial post she made on her personal Facebook page, extolling U.S. President-elect Donald Trump and 

chastising President Barack Obama. The post also said, "I hate to say it .. but the number of African Americans killing one another far 

outweights the number of them being killed by whites." 

UNDER FIRE: KRIV-TV reporter blasted for pro-Trump Facebook post 

Scarlett Rose 
•, 

Since everyone is talking about how they woke up this 
morning .... ill just go ahead and say I could barely 
sleep from how happy and relieved I was. 

I've prayed about this for a long time. And I know 
many of the God fearing men and women out t11ere 
t1ave also. I prayed for the best leader that will turn 
this country that has become more violent and racist 
under the Obama administration than ever ... into the 
America I once knew. 

Want to talk about going downhill? Look what Obama 
has done ... how he has made the entire country hate 
one another. Were you happy with how many people 
were killing each other in our own country? I work in 

news ... and I hate to say it..but the number of African 
Americans killing one another far outweighs the 
number of them being killed by whites. And now you 
h;:nn:1 r1rf"\11n~ rn1 1rrlPrinn nntirP nffiri:io r c: hnth hbrk .:inrl 

Following a scathing critique from Scott Jones on FTVLive.com and 

other reports, Fakhar apologized for her statements. 

"I profusely apologize for making public my personal views on the 

outcome of the election and other issues. It was wholly inappropriate, as 

a journalist. to do that. Again, my sincere apologies." 

Her farewell post on her Facebook fan page was less apologetic, reading 

in part: 

"Fox 26 Houston fired me today for expressing my conservative views on 

my private Facebook page. That is all I will say for now." 

Fakhar joined Fox 26 Houston in 2015 from Austin's KTBC-TV, another 

Fox-owned television station. She was a weekday general assignments 

reporter for the 5 p.m. and 9 p.m. newscasts. 

12/9/2016 2:09 PM 
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Rules of News Reporting Excepts.doc 1 of 4

Cardinal Rules of News Journalism Prevent Exercise of 
a Reporter's Own Freedoms Unless They Notice the 

Participants and the Readers 
Cardinal rules of journalism prevent news reporters from Participation or Exercise of 
their own Freedoms of Speech, Petition & Association in the events they cover and the 
articles they write about the events they cover unless they notify the citizen participants 
they are covering and notify the readers of the stories they write about those events. 
Therefore, news reporters, by professional definition, are not participants in any events 
they cover nor do they exercise their own personal constitutional rights of free speech, 
petition and association at the events or in the articles they write about them. The Texas 
Citizen Participation Act is not applicable to news journalists unless they show evidence, 
like any other citizen, of their own personal citizen participation in the events they cover 
or the article they write about them for which they were sued.  

1. Excepts From: SPJ (Society of Professional 
Journalists) Ethics Committee Position Papers: 

Political Involvement: 
The SPJ Ethics Committee gets a significant number of questions about whether 
journalists should engage in political activity. The simplest answer is “No.” Don’t do it. 
Don’t get involved. Don’t contribute money, don’t work in a campaign, don’t lobby, and 
especially, don’t run for office yourself. (Bolding added) 
  
But it’s a bit more nuanced than that. These are the most pertinent parts of the SPJ Code 
of Ethics: 

 Avoid conflicts of interest, real or perceived 
 Remain free of associations that may compromise integrity or damage credibility 
 

While those are the most directly relevant provisions, the following also apply, but in 
different ways: 

 Disclose unavoidable conflicts 
 Be vigilant and courageous about holding those with power accountable 
 Distinguish between advocacy and news reporting. Analysis and commentary 

should be labeled and not misrepresent fact or context (Bolding added) 
 Recognize a special obligation to ensure that the public’s business is conducted in 

the open and that government records are open to inspection 
 
Objectivity in today’s superheated political environment may be impossible, but 
impartiality should still be a reporter’s goal. Even those who are paid to have opinions — 
columnists, editorial writers, talk show hosts, bloggers (OK, maybe not always paid) — 
should at least be aware of all relevant points of view. 
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Reporters covering politics are at the other end of this spectrum of what may be tolerated. 
For them, almost no political activity is OK. Some reporters interpret this as meaning it’s 
off-limits even to register to vote as a Democrat or Republican or third-party member. 
Some take it to extremes and even decline to vote in a general election. Those are 
extreme positions, and unnecessarily prim. The proof of a reporter’s impartiality should 
be in the performance. 
  
Many employers’ codes of ethics are much more specific than SPJ’s code about their 
employees’ involvement in politics. The SPJ code is merely advisory, but a journalist can 
be fired for violating an employer’s ethical rules. NPR’s code, for instance, says quite 
bluntly that “NPR journalists may not participate in marches and rallies” concerning 
issues that NPR covers — which is pretty much everything. (Bolding added) 
 
Newspapers, in particular, have a longstanding practice of endorsing candidates in 
competitive political races. Although some readers think these endorsements signal a bias 
in the publication’s news coverage, SPJ encourages editorial pages to promote thoughtful 
debate on candidates and politics; letting readers know through endorsements which 
candidates share the newspaper’s vision is part of that discussion. Part of an editorial 
page’s responsibility, though, to take every appropriate opportunity to explain the 
firewall between news and opinion. (Bolding added) 
 
Ironically, journalism is a profession protected by the same First Amendment that grants 
to all citizens the right to run for office or to support, by word, deed or cash, the people 
they would like to see elected. But journalists who want to be perceived as impartial must 
avoid any display of partisanship. 
  
http://www.spj.org/ethics-papers-politics.asp  
  

2. Excerpts From: Associated Press News: Values and 
Principles: 

EXPRESSIONS OF OPINION: 
Anyone who works for the AP must be mindful that opinions they express may 
damage the AP's reputation as an unbiased source of news. They must refrain from 
declaring their views on contentious public issues in any public forum, whether in 
Web logs, chat rooms, letters to the editor, petitions, bumper stickers or lapel 
buttons, and must not take part in demonstrations in support of causes or 
movements. 
 
http://www.ap.org/company/News-Values 
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3. Excerpts From: NPR Ethics Handbook: Impartiality: 

 On attending marches, rallies and other public events. 
There is real journalistic value in being an observer at public events such as a march or 
rally, even without a reporting assignment. But while we may observe, we refrain from 
actively participating in marches, rallies or public events involving political issues or 
partisan causes that our organization covers or may cover. (Bolding added) 
 
http://ethics.npr.org/category/f-impartiality/ 
 

4. Excerpts From: Greater Good Science Center 
Berkeley University: 

Rules of Engagement by Professor Dr. Roger Simpson. Roger Simpson, Ph.D., is a 
professor of communication at the University of Washington, where he holds the Dart 
Professorship for Journalism and Trauma, and was the founding director of the Dart 
Center for Journalism and Trauma: 
 
Journalists are bystanders to the world around them, often witnessing people in great 
distress. When should they put down their cameras and notebooks and help their 
subjects? Roger Simpson explains when journalists should get involved —and when 
they shouldn’t.  
 
In his reporting for CNN, Cooper adhered obediently to the journalistic standards of 
objectivity and non-intervention. (Bolding added) 
 
“You have the power of a thousand bulldozers,” a New Orleans resident told Anderson 
Cooper. “I don’t think it’s true, of course,” Cooper later wrote. No two comments could 
speak more clearly about our confused expectations of journalists and the burden that 
confusion places on them. The confusion rests in large part on the news industry’s 
demands that its employees stand aloof from what they cover—an effort to assure 
audiences of reporters’ fairness and objectivity. The demands have been effective. The 
“dominant stance of journalism today,” writes Maxwell McCombs, a leading 
scholar of the social role of journalism, is a “professional detachment that eschews 
any role” other than observation. (Bolding added) 
 
http://greatergood.berkeley.edu/article/item/the_rules_of_engagement 
 

5. Excerpts From: Ethical Journalism Network: 

5 Principles of Journalism 
The core principles of journalism set out below provide an excellent base for everyone 
who aspires to launch themselves into the public information sphere to show 
responsibility in how they use information. There are hundreds of codes of conduct, 
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charters and statements made by media and professional groups outlining the principles, 
values and obligations of the craft of journalism. Most focus on five common themes:  
 
Truth and Accuracy  
Journalists cannot always guarantee ‘truth’, but getting the facts right is the cardinal 
principle of journalism. We should always strive for accuracy, give all the relevant facts 
we have and ensure that they have been checked. When we cannot corroborate 
information we should say so. (Bolding added) 
 
Independence  
Journalists must be independent voices; we should not act, formally or informally, on 
behalf of special interests whether political, corporate or cultural. We should 
declare to our editors – or the audience – any of our political affiliations, financial 
arrangements or other personal information that might constitute a conflict of 
interest. (Bolding added) 
 
Fairness and Impartiality  
Most stories have at least two sides. While there is no obligation to present every side in 
every piece, stories should be balanced and add context. Objectivity is not always 
possible, and may not always be desirable (in the face for example of brutality or 
inhumanity), but impartial reporting builds trust and confidence.  
 
Humanity  
Journalists should do no harm. What we publish or broadcast may be hurtful, but we 
should be aware of the impact of our words and images on the lives of others.  
 
Accountability  
A sure sign of professionalism and responsible journalism is the ability to hold 
ourselves accountable. When we commit errors we must correct them and our 
expressions of regret must be sincere not cynical. We listen to the concerns of our 
audience. We may not change what readers write or say but we will always provide 
remedies when we are unfair. (Bolding added) 
 
EJN members do not believe that we need to add new rules to regulate journalists and 
their work in addition to the responsibilities outlined above, but we do support the 
creation of a legal and social framework, that encourages journalists to respect and follow 
the established values of their craft.  
 
In doing so, journalists and traditional media, will put themselves in a position to be 
provide leadership about what constitutes ethical freedom of expression. What is good for 
journalism is also good for others who use the Internet or online media for public 
communications.  
 
http://ethicaljournalismnetwork.org/en/contents/5-principles-of-journalism 
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I.  THE TEXAS CITIZENS PARTICIPATION ACT: A BRIEF OVERVIEW 

The Texas Legislature passed the Texas Citizens Participation Act 
(TCPA) in 2011 with the goal of protecting the rights of citizens to exercise 
their right of free speech, right to petition, and right of association.1  It 
provides a mechanism by which a defendant may dismiss an action early on 
in the litigation process—even earlier than the summary judgment stage.2  
The idea is that early dismissal will prevent defendants from being 
inundated with litigation costs by plaintiffs with impure motives.3 

This Comment will first analyze “SLAPP” suits and how they came to 
be recognized.4  Second, it will look to the background and history of 
anti-SLAPP legislation in order to provide a lens by which the TCPA can 
be properly examined.5  This Comment will pay special attention to 
California’s anti-SLAPP statute because of its striking similarities to the 
TCPA.6  Third, this Comment will focus on the specific provisions of the 
TCPA and will look at how SLAPP suits have been resolved in Texas 
courts so far.7  Fourth, it will identify problems contained in the statute and 
predict the future of SLAPP litigation in Texas.8  Finally, this Comment 
will provide recommendations for the Texas Legislature that would curb 
abuse and clear up statutory ambiguities.9 

II.  WHAT IS A “SLAPP”? 

The TCPA represents what is commonly called an anti-SLAPP 
statute.10  SLAPP is an acronym that stands for “Strategic Lawsuit Against 
Public Participation.”11  Typically, SLAPP suits are filed by large 
businesses and other deep-pocketed entities to silence criticism aimed at 
them by average citizens.12  Some of the more common SLAPP claims 
include, but are not limited to, “defamation, tortious interference with 

                                                                                                             
 1. TEX. CIV. PRAC. & REM. CODE ANN. § 27.002 (West Supp. 2014). 
 2. See TEX. CIV. PRAC. & REM. CODE ANN. § 27.003 (West Supp. 2014). 
 3. See infra note 14 and accompanying text. 
 4. See infra Part II. 
 5. See infra Parts II–V. 
 6. See infra Part III. 
 7. See infra Part VI. 
 8. See infra Parts VII–VIII. 
 9. See infra Part IX. 
 10. See generally Pete Reid, Memorandum on the Texas Citizens Participation Act (The Texas 
Anti-SLAPP Statute), PETE REID L. PLLC (Sept. 7, 2012), http://petereidlaw.com/2012/09/ 
memorandum-on-the-texas-citizens-participation-act-the-texas-anti-slapp-statute/ (identifying the TCPA 
as an anti-SLAPP statute). 
 11. Kathryn W. Tate, California’s Anti-SLAPP Legislation: A Summary of and Commentary on Its 
Operation and Scope, 33 LOY. L.A. L. REV. 801, 802 (2000). 
 12. Leiza Dolghih, Freedom of Speech v. Defamation: The Texas Citizens Participation Act, N. 
TEX. LEGAL NEWS (May 6, 2013), http://northtexaslegalnews.com/2013/05/06/freedom-of-speech-v-
defamation-the-texas-citizens-participation-act1. 
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business relationships, abuse of process, conspiracy, civil rights violations, 
and other violations of law such as nuisance.”13  The goal of SLAPP filers 
is not to prevail in court; rather, the intent is to bury the other side in 
litigation costs to the point that it becomes too financially burdensome to 
combat the legal action.14  Thus, the true effect of SLAPPs is difficult to 
ascertain because there is no quantifiable way to measure the chilling effect 
they have on the public.15 

A.  Envisioning a SLAPP: A Helpful Hypothetical 

To understand the typical elements of a SLAPP, it is helpful to 
envision a hypothetical.  Suppose a professional sports team wishes to build 
a stadium in a residential area, displacing a large number of citizens in the 
community.  The citizens begin to protest the construction of the stadium by 
petitioning the local government, protesting on the streets, and writing 
letters to the editor in the local newspaper.  In the face of such criticism, the 
sports organization files a suit against the group as a whole and its 
individual members alleging defamation.  The organization crafts its 
pleadings so that it survives an initial Rule 12 motion to dismiss, initiating 
an intensive—and very expensive—discovery and litigation process.  The 
individuals divert their attention from their protest efforts to defend their 
case, and after years of litigation, the protestors end up winning on 
summary judgment or at trial.  By this point, however, the group is deterred 
from protesting further because of the costly litigation process.  Other 
groups and individual citizens are also deterred from public participation 
because they saw the toll that the process took on the original protestors.  
Meanwhile, the sports organization—even though it “lost” in court—is still 
financially sound and has effectively deterred everyone else from protesting 
its efforts to construct the stadium.  This hypothetical exemplifies the 
paradigmatic David versus Goliath SLAPP.16 

B.  SLAPPs Identified: The Pring/Canan Study 

Before anti-SLAPP legislation, there were no judicial safeguards to 
effectively combat SLAPPs.17  The safeguards that were in place focused on 
preventing plaintiffs with meritless claims from winning in court.18  
Although SLAPPs by definition are meritless, the goal of a SLAPP plaintiff 
                                                                                                             
 13. Barbara Arco, Comment, When Rights Collide: Reconciling the First Amendment Rights of 
Opposing Parties in Civil Litigation, 52 U. MIAMI L. REV. 587, 590 (1998). 
 14. Dolghih, supra note 12. 
 15. See Arco, supra note 13, at 591. 
 16. See John G. Osborn & Jeffrey A. Thaler, Maine’s Anti-SLAPP Law: Special Protection 
Against Improper Lawsuits Targeting Free Speech and Petitioning, 23 ME. B.J. 32, 32–33 (2008). 
 17. Tate, supra note 11, at 805. 
 18. Id. 
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is not to win, but rather to delay and harass.19  The expenses associated with 
bringing a SLAPP are seen merely as “the cost of doing business.”20  Thus, 
before anti-SLAPP legislation, there were no effective deterrents from 
bringing a meritless suit that could easily be written off as just another 
business expense.21 

SLAPPs finally began receiving public attention after the conclusion 
of a study conducted in the late 1980s by George W. Pring and Penelope 
Canan, professors at the University of Denver.22  Pring and Canan analyzed 
over 240 different cases and discovered that SLAPPs were becoming more 
popular and were having a deleterious effect on public participation in 
government.23  Pring and Canan were actually the ones to coin the term 
Strategic Lawsuit Against Public Participation.24  Pring and Canan 
explained that SLAPPs generally proceed through three stages: first, 
individuals speak out to the government or to the voters about a public 
issue; second, opponents of the individuals retaliate by filing tort claims 
such as defamation or nuisance; and third, the case is ruled upon.25 In the 
cases Pring and Canan analyzed, they found that SLAPP plaintiffs sought a 
wide range of damages.26  Some plaintiffs sought as little as $10,000, while 
others sought as much as $100 million.27  The average SLAPP plaintiff 
sought a staggering $7.4 million in damages.28  Pring and Canan recognized 
that as these suits become more common, they could have a “ripple effect,” 
deterring individuals from protesting or speaking out against the 
government out of fear of being sued for a large sum.29 

The solution to this problem, according to Pring and Canan, was to 
invoke the First Amendment right to petition in these types of cases.30  This 
would keep debates about public issues in their proper place—the public—
rather than removing them to the courtroom and litigating the issues.31  

                                                                                                             
 19. Id. 
 20. Id. 
 21. Id. 
 22. Tom Wyrwich, Comment, A Cure for a “Public Concern”: Washington’s New Anti-SLAPP 
Law, 86 WASH. L. REV. 663, 666 (2011). 
 23. Id. 
 24. Id. 
 25. Jonathan Segal, Anti-SLAPP Law Make Benefit for Glorious Entertainment Industry of 
America: Borat, Reality Bites, and the Construction of an Anti-SLAPP Fence Around the First 
Amendment, 26 CARDOZO ARTS & ENT. L.J. 639, 644 (2009). 
 26. Id. 
 27. Id. 
 28. Id. 
 29. Id. (quoting Penelope Canan & George W. Pring, Strategic Lawsuits Against Public 
Participation, 35 SOC. PROBS. 506, 515 (1988)) (internal quotation marks omitted). 
 30. Id. at 645. 
 31. See id. at 644–45. 
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Researchers had no idea that states would enact statutory provisions in 
order to curb the very problem they diagnosed.32 

Although SLAPPs are a relatively new phenomenon—only having 
received attention in the last thirty years or so—their origins can be traced 
all the way back to the earliest years of America’s existence.33  These cases 
arose during the time of the American Revolution, when citizens were 
attempting to remove corrupt officials from public office.34  The first case 
that Pring and Canan recognized as a SLAPP, Harris v. Huntington, took 
place in Vermont in 1802.35  In that case, five citizens petitioned the local 
government to prevent the reelection of their Justice of the Peace, Ebenezer 
Harris.36  In response, Harris filed a libel suit against the individual 
defendants.37  The Supreme Court of Vermont ruled in favor of the 
defendants, recognizing their petitioning as a protected form of expression 
under the First Amendment.38  Although there were other SLAPPs during 
this early period in American history, these suits largely disappeared until 
the 1960s and 1970s, when political activism was at an all-time high.39 

C.  Legislative Construction: Varying Levels of Protection 

All state anti-SLAPP statutes are similar to a certain degree; each 
generally provides a means by which defendants may dispose of a case 
before entering into the expensive processes of discovery and litigation.40  
The level of protection afforded to defendants, however, varies from state to 
state.41  Some statutes specifically define which type of individuals may 
invoke the statute and which type of expression the statute protects.42 

Generally, a state’s anti-SLAPP statute falls into one of three 
categories: narrow, moderate, or broad.43  For example, one state might 
have an anti-SLAPP statute that only allows certain individuals to invoke 
the statute.44  It may preclude large companies from utilizing it, recognizing 
that large companies typically have the financial wherewithal to combat a 
                                                                                                             
 32. See id. at 645.  Pring and Canan believed that the First Amendment right to petition alone 
would be a sufficient defense to these SLAPP-type situations. See id. at 645. 
 33. Jeremiah A. Ho, I’ll Huff and I’ll Puff—But Then You’ll Blow My Case Away: Dealing with 
Dismissed and Bad-Faith Defendants Under California’s Anti-SLAPP Statute, 30 WHITTIER L. REV. 
533, 542 (2009). 
 34. Id. 
 35. Id.; Harris v. Huntington, 2 Tyl. 129, 129 (Vt. 1802). 
 36. Harris, 2 Tyl. at 129; Ho, supra note 33, at 542. 
 37. Harris, 2 Tyl. at 129; Ho, supra note 33, at 542. 
 38. Ho, supra note 33, at 542–43. 
 39. See id. at 542. 
 40. See London Wright-Pegs, Comment, The Media SLAPP Back: An Analysis of California’s 
Anti-SLAPP Statute and the Media Defendant, 16 UCLA ENT. L. REV. 323, 329 (2009). 
 41. Id. 
 42. Id. 
 43. Id. at 332. 
 44. See id. at 332–33. 
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potentially frivolous claim in court.45  Also, some states have statutes that 
only protect the First Amendment right to petition, whereas others have 
statutes that protect the right to petition along with the First Amendment 
right to free speech.46 

D.  First State’s Reaction to the Pring/Canan Study 

Due in part to the publicity that SLAPPs were receiving following the 
Pring/Canan study and in part to a shocking case embodying the most 
egregious aspects of the paradigmatic SLAPP, the State of Washington 
passed the nation’s first ever anti-SLAPP law in 1989.47  The bill was called 
the “Brenda Hill Bill,” after Brenda Hill, who reported her employer to the 
government after she learned that it owed a significant amount—hundreds 
of thousands of dollars—in unpaid taxes.48  After Hill reported her 
employer, it sued her and buried her in litigation costs until she was 
ultimately forced to file for bankruptcy.49  Recognizing the need to protect 
citizens from these types of suits, the Washington State Legislature 
introduced the Brenda Hill Bill, which provided that citizens would be 
immune from “civil liability for claims based on good-faith communication 
with the government regarding any matter ‘reasonably of concern.’”50  
Although certainly a step in the right direction, the Brenda Hill Bill was not 
without its flaws.51  Its greatest flaw was that it failed to provide a 
mechanism by which SLAPPs could be dismissed early in the litigation 
process without having to drag the defendant through a messy discovery 
period.52  The good-faith requirement also presented a problem because 
what constitutes a good-faith communication often involves extensive 
factual determinations that require an expensive discovery process.53 

                                                                                                             
 45. See id. at 333.  Some statutes are drafted so narrowly that they only provide protection in the 
context of direct communication with public officials. Id. 
 46. See Wyrwich, supra note 22, at 664.  States that have extended their anti-SLAPP statutes 
beyond solely the right to petition to incorporate freedom of expression as well include: California, 
Washington, Arkansas, Illinois, Indiana, Louisiana, Maryland, Oklahoma, Oregon, Rhode Island, and 
Vermont. See id. 
 47. Osborn & Thaler, supra note 16, at 33. 
 48. Wyrwich, supra note 22, at 669. 
 49. Id. 
 50. Id. 
 51. Id. 
 52. Id. at 666. 
 53. Id. at 669–70. 
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III.  THE CALIFORNIA ANTI-SLAPP STATUTE: FROM NARROW ORIGINS TO 

BROAD APPLICATIONS 

Several more states followed Washington’s example and passed their 
own anti-SLAPP laws.54  California passed its anti-SLAPP bill (the Lockyer 
Bill) in 1992, offering unprecedented protection for defendants in SLAPP 
suits.55  This Comment will devote special attention to examining 
California’s anti-SLAPP statute because it is strikingly similar to the TCPA, 
both substantively and procedurally.56  This section will examine the history 
of California’s statute in order to project how the Texas statute might be 
applied over time.  The analysis will focus primarily on media defendants.57 

Traditional anti-SLAPP statutes focus on the right to petition.58  The 
right to free speech is generally protected if it relates to the exercise of the 
defendant’s right to petition.59  The California legislature has made it clear, 
though, that the right to free speech is protected independent of its relation 
to the right to petition.60  Although considered to be one of the broadest 
anti-SLAPP statutes in existence, the California anti-SLAPP statute was 
initially drafted narrowly.61  The statute was very specific as to what types 
of expression were protected: 

[A]ny written or oral statement or writing made before a legislative, 
executive, or judicial proceeding, or any other official proceeding 
authorized by law, . . . any written or oral statement or writing made in 
connection with an issue under consideration or review by a legislative, 
executive, or judicial body, or any other official proceeding authorized by 
law, . . . [or] any written or oral statement or writing made in a place open 
to the public or a public forum in connection with an issue of public 
interest. . . .62 

The specificity involved in the initial drafting of the statute indicates 
the legislature’s intent to construe the statute narrowly and apply it only to 
situations involving government and politics.63  This specific remedial 

                                                                                                             
 54. Osborn & Thaler, supra note 16, at 33. 
 55. See Tate, supra note 11, at 801–02 (pointing out that the statute provided for a special motion 
to strike early on in the litigation process as well as a freeze in the discovery period). 
 56. Compare CAL. CIV. PROC. CODE § 425.16 (West 2004 & Supp. 2014) (protecting the right to 
free speech and the right to petition independently of one another, while also providing a stay in 
discovery once the defendant files an anti-SLAPP motion in a pending case), with TEX. CIV. PRAC. & 
REM. CODE ANN. § 27.003 (West Supp. 2014) (protecting the right to free speech and right to petition, 
while allowing for a stay in discovery).  
 57. See infra Part III.C. 
 58. Tate, supra note 11, at 812. 
 59. Id. 
 60. Id. at 812–14. 
 61. Segal, supra note 25, at 646–47. 
 62. CAL. CIV. PROC. CODE § 425.16 (West 2004 & Supp. 2014). 
 63. See Segal, supra note 25, at 646–47. 
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scheme is closer to the one Pring and Canan contemplated than a statute 
drafted and construed broadly.64  Despite the careful drafting, courts 
differed in how broadly they construed the statute, with some extending 
protection under the statute to forms of expression not likely contemplated 
by the legislature.65  Other courts, however, were more conservative and 
construed the statute rather narrowly.66 

A.  Zhao v. Wong: New Statute Interpreted Narrowly 

One case in particular, Zhao v. Wong, illustrates the narrow 
interpretation employed by some courts regarding the relatively new 
statute.67  In this case, the defendant, Wong, accused Zhao of murdering 
Wong’s brother and tampering with his will.68  Wong made these 
accusations to the San Jose Mercury News, hoping that the news outlet 
would publish the story and that media coverage would encourage the 
police to investigate the case further.69  The court held that the California 
statute did not protect the statements Wong made to the media.70  Although 
the court recognized that issues of public interest are not necessarily limited 
to issues of government, it pointed out that something does not necessarily 
become an issue of public interest just because the media reported it.71  
Essentially, the media cannot create a public issue on its own.72  The court 
pointed to the specificity of the statute and determined that it protected only 
the “highest rung” of First Amendment expression.73  In the court’s view, 
Wong’s allegedly slanderous comments to the media about Zhao did not 
fall under this category.74  Because of the California appellate courts’ 
divergent decisions, the legislature redrafted portions of the law, attempting 
to expand its coverage.75 

                                                                                                             
 64. Id. at 647. 
 65. Id.  One court concluded that one need not necessarily petition the government to receive 
protection under the statute, and that comments made in private could also be protected. Id.  Another 
court extended anti-SLAPP protection to a citizen who was sued in retaliation for serving as a witness 
against the Church of Scientology because the right to testify in court was closely related to the right to 
petition and, because of the Church’s powerful nature, this issue constituted a matter of public interest. 
Id. 
 66. Id. 
 67. See id.  See generally Zhao v. Wong, 55 Cal. Rptr. 2d 909 (Cal. Ct. App. 1996), disapproved of 
by Briggs v. Eden Council for Hope & Opportunity, 969 P.2d 564 (Cal. 1999).  
 68. Zhao, 55 Cal. Rptr. 2d at 911. 
 69. See id.; Segal, supra note 25, at 647–48. 
 70. Zhao, 55 Cal. Rptr. 2d at 921. 
 71. Id. at 1121–22. 
 72. See id. 
 73. Id. at 913 (quoting Connick v. Myers, 461 U.S. 138, 145 (1983)) (internal quotation marks 
omitted); see Segal, supra note 25, at 648. 
 74. See Zhao, 55 Cal. Rptr. 2d at 919–21. 
 75. Segal, supra note 25, at 648. 
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B.  The 1997 Amendments and Resulting Rise in Anti-SLAPP Motions 

In 1997, the California Legislature amended and unanimously 
approved the statute.76  The primary goal of the amendment was to 
explicitly convey that the legislature intended for the statute to be construed 
broadly.77  The amended statute also provided a type of catch-all provision 
for protected expression, moving away from the calculated and specific 
structure of the statute when it was first enacted.78  The amendments also 
clarified that the statute protected conduct, along with the oral and written 
statements that were explicitly protected in the original statute.79 

Not surprisingly, the number of anti-SLAPP motions skyrocketed after 
the 1997 amendments to the California statute.80  Courts began to rule 
increasingly in favor of large corporations, a trend best illustrated by 
DuPont Merck Pharmaceutical Co. v. Superior Court.81  In this case, 
individuals brought a class-action suit against a pharmaceutical company 
for allegedly making false statements about the effectiveness of a generic 
drug.82  The pharmaceutical company argued that the class-action suit was 
repressing its statements, and therefore the California statute protected 
those statements.83  Interestingly, the court bought this argument, 
determining that the company’s statements were related to an issue of 
public interest.84  Canan commented specifically on this case, lamenting, 
“[h]ow ironic and sad, then, that corporations in California have now turned 
to using meritless anti-SLAPP motions as a litigation weapon.  This turns 

                                                                                                             
 76. Tate, supra note 11, at 807–08. 
 77. Id. at 808. 
 78. See Segal, supra note 25, at 649.  The statute provided additional protection for “any other 
conduct in furtherance of the exercise of the constitutional right of petition or the constitutional right of 
free speech in connection with a public issue or an issue of public interest.” CAL. CIV. PROC. CODE 
§ 425.16(e)(4) (West 2004 & Supp. 2014). 
 79. Tate, supra note 11, at 808. 
 80. See Segal, supra note 25, at 651. 
 81. See id.  See generally DuPont Merck Pharm. Co. v. Superior Court, 92 Cal. Rptr. 2d 755 (Cal. 
Ct. App. 2000) (concluding that a pharmaceutical company’s misleading statements about its drug 
satisfied the public issue inquiry of an anti-SLAPP analysis because of both the number of individuals 
taking the drug and the serious conditions it treated). 
 82. Segal, supra note 25, at 651.  The pharmaceutical company manufactured the blood-thinning 
drug Coumadin. DuPont, 92 Cal. Rptr. 2d at 757.  The generic form of the drug is warfarin sodium. Id.  
The plaintiffs alleged that the pharmaceutical company made false statements about the generic product 
so that the Food and Drug Administration would not approve it. Id. at 757–58.  Without FDA approval, 
the generic product could not enter the market, thereby driving up the price of Coumadin. See id. at 757. 
 83. See Segal, supra note 25, at 651; see also DuPont, 92 Cal. Rptr. 2d at 758 (stating that the 
pharmaceutical company moved to strike plaintiff’s complaint under the anti-SLAPP statute). 
 84. See DuPont, 92 Cal. Rptr. 2d, at 759.  The court determined that Coumadin use was related to 
an issue of public concern because (1) over 1.8 million people were using the drug at the time, and      
(2) the drug was designed to treat critical, life-threatening health problems. See id.  The court stated: 
“Both the number of persons allegedly affected and the seriousness of the conditions treated establish 
the issue as one of public interest.” Id. 
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the original intent of one of the country’s most comprehensive and effective 
anti-SLAPP laws on its head.”85 

C.  The Amended Statute: A Safe Haven for Media Defendants 

Because of the broad way in which California courts construe the 
state’s anti-SLAPP statute, it has served as a safe haven for media 
defendants.86  In contrast to other states’ anti-SLAPP statutes, California’s 
statute does not merely protect speech that relates solely to governmental 
issues; rather, it protects a broader range of speech related to public 
concern.87  California courts have been very liberal in defining what exactly 
constitutes an issue of public concern, and media defendants have used this 
liberal construction to their advantage since the statute’s passage.88 

A case that illustrates the broad nature of California’s anti-SLAPP 
statute as it pertains to media defendants is Doe v. One America 
Productions.89  The plaintiffs in this case appeared in Sacha Baron Cohen’s 
Golden Globe-winning film, Borat.90  The movie showed the young men 
consuming alcohol and expressing sexist and racist sentiments.91  Although 
the plaintiffs signed releases to be in the film, they claimed that they 
consented with the understanding that it would not be shown in the United 
States.92  As a result, they sued One America Productions for fraud, false 
light, appropriation of likeness, and negligent infliction of emotional 
distress.93  The production company responded by filing a motion to dismiss 
under California’s anti-SLAPP statute, which the trial court granted.94  The 
court held that the plaintiffs’ sexist and racist comments were in the public 
interest, and they therefore had to show a probability of prevailing on the 
claim even before discovery ensued.95  The young men were not able to 
meet this burden of proof, and the case was subsequently dismissed.96 

                                                                                                             
 85. Segal, supra note 25, at 651 (alteration in original) (quoting Anti-SLAPP (Strategic Lawsuit 
Against Public Participation) Law: Restrictions on Use of Special Motion to Strike: Hearing on S.B. 515 
Before the S. Judiciary Comm., 2003–2004 Reg. Sess. at 6 (Cal. 2003) (statement of Dr. Penelope 
Canan, Professor, University of Denver)). 
 86. See Wright-Pegs, supra note 40, at 334. 
 87. See id. 
 88. See id. 
 89. See id. at 324–25, 336–38; see also Complaint at 15, Doe v. One Am. Prods., Inc., (No. 
SC091723), 2006 CA Sup. Ct. Pleadings LEXIS 984, at *15 (W.D. Cal. Nov. 9, 2006) (claiming a 
media defendant depicted the plaintiff in a false light to the public as being insensitive to minorities). 
 90. See Complaint, supra note 89, at *2–5; Wright-Pegs, supra note 40, at 324. 
 91. See Complaint, supra note 89, at *5–8; Wright-Pegs, supra note 40, at 324. 
 92. Complaint, supra note 89, at *5–7. 
 93. Id. at *7–17. 
 94. See Wright-Pegs, supra note 40, at 324–25. 
 95. See id.; CAL. CIV. PROC. CODE § 425.16(b)(1) (West 2004 & Supp. 2014). 
 96. See Wright-Pegs, supra note 40, at 324–25. 
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California media defendants have arguably exploited their state’s 
anti-SLAPP statute to the point of abuse.97  The result of Spears v. US 
Weekly, LLC illustrates just how far media conglomerates have pushed the 
envelope in attempting to protect their speech under the California statute.98  
Music artist Britney Spears sued US Weekly, accusing it of both libel and 
defamation after the news outlet reported that Spears and her 
then-boyfriend, Kevin Federline, had made a sex tape.99  The court 
dismissed the case under California’s anti-SLAPP statute, finding that the 
story published by US Weekly was sufficiently connected to an issue of 
public concern or public interest to warrant statutory protection.100 

This decision is ironic in that it created an inverted paradigmatic 
SLAPP scenario.101  Instead of protecting the individual against a large 
corporate entity, it provides a safe haven for a corporate entity to bully an 
individual citizen.102  Despite the fact that Britney Spears is an entertainer 
and puts herself in the public spotlight, should this foreclose her ability to 
pursue libel and defamation remedies?  Also, is her personal life of such 
“public significance” that media speculation regarding it should be 
protected under California’s anti-SLAPP statute?103  Regardless of the 
unique circumstances of the case, one must wonder whether the media’s 
utilization of the California statute has run afoul of the legislature’s original 
intent.104 

IV.  THE MASSACHUSETTS ANTI-SLAPP STATUTE: BROAD 
INTERPRETATION OF PETITIONING ACTIVITY 

California is not alone in interpreting its anti-SLAPP statute 
broadly.105  Massachusetts’s anti-SLAPP statute has been interpreted to 
extend to private issues as well as public ones.106  Unlike the TCPA, which 
protects multiple First Amendment rights, the Massachusetts anti-SLAPP 
statute protects only the right to petition.107  The protection that extends to 
petitioning activity, however, is extraordinarily broad because there is no 

                                                                                                             
 97. See id. at 334–36. 
 98. See id. 
 99. See id. at 334–35. 
 100. See id. at 335. 
 101. See supra Part II.A. 
 102. See supra Part II.A. 
 103. See CAL. CIV. PROC. CODE § 425.16(a) (West 2004 & Supp. 2014). 
 104. See Segal, supra note 25, at 646–47. 
 105. See generally Rebecca Ariel Hoffberg, Note, The Special Motion Requirements of the 
Massachusetts Anti-SLAPP Statute: A Real Slap in the Face for Traditional Civil Practice and 
Procedure, 16 B.U. PUB. INT. L.J. 97 (2006) (discussing the broad manner in which Massachusetts 
courts have construed its anti-SLAPP statute). 
 106. Id. at 105. 
 107. See MASS. GEN. LAWS ANN. ch. 231, § 59H (West 2014); TEX. CIV. PRAC. & REM. CODE ANN. 
§ 27.003 (West Supp. 2014). 
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requirement that the petitioning activity address issues of public concern.108  
The Massachusetts statute was enacted in 1994, but it took four years until 
the state’s supreme court addressed an anti-SLAPP issue.109 

A.  The Duracraft Decision 

Prior to the Massachusetts Supreme Judicial Court’s landmark 
decision in Duracraft Corp. v. Holmes Products Corp., lower courts 
interpreted the statute to require that the petitioning activity at issue deal 
with a public issue.110  In Duracraft, the lower court denied the defendant’s 
special motion to dismiss because the conflict involved exclusively private 
interests, and therefore the statute did not apply.111  The appellate court 
subsequently reversed the trial court’s decision, and the Massachusetts 
Supreme Judicial Court affirmed the appellate court’s reversal.112  In 
interpreting the legislature’s intent, the supreme court noted that the 
legislature defined the right to petition broadly, and there was no language 
that specifically required a petition to pertain to an issue of public 
concern.113  According to the Massachusetts statute, whether one may be 
labeled a “petitioner” depends not on the type of activity the individual is 
engaged in, but rather the types of people or entities the individual is 
engaged with.114  A person who has any sort of interaction whatsoever with 
any branch of the state government is technically labeled a petitioner.115  
This has opened the door to an almost limitless application of 
Massachusetts’s anti-SLAPP statute because the petitioning activity need 
not pertain to a matter of public concern.116  Theoretically, two private 
parties could use an anti-SLAPP motion because the act of filing a lawsuit 
in itself is technically a petitioning activity.117  Like the California 
anti-SLAPP statute, the Massachusetts anti-SLAPP statute allows a wide 
variety of different defendants to use the statute as a means to quickly 
dismiss a cause of action, whether or not they fall into the paradigmatic 
SLAPP scenario Pring and Canan envisioned.118 

                                                                                                             
 108. Hoffberg, supra note 105, at 103. 
 109. Id. at 99–100. 
 110. Id. at 102. 
 111. Id. at 100; see Duracraft Corp. v. Holmes Prods. Corp., 691 N.E.2d 935, 941 (Mass. 1998). 
 112. Duracraft, 691 N.E.2d at 935. 
 113. Hoffberg, supra note 105, at 102; see Duracraft, 691 N.E.2d at 941. 
 114. See MASS. GEN. LAWS ANN. ch. 231, § 59H (West 2014); Hoffberg, supra note 105, at 101–
02. 
 115. See Hoffberg, supra note 105, at 101–02; see also MASS. GEN. LAWS ANN. ch. 231, § 59H 
(describing the many ways one becomes a petitioner through interaction with the state government). 
 116. See Hoffberg, supra note 105, at 102. 
 117. Id. at 104. 
 118. See id. at 102; supra Part II.B. 
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V.  EXAMPLES OF NARROW STATUTORY CONSTRUCTION 

While California and Massachusetts arguably have some of the 
broadest anti-SLAPP statutes, other states have drafted narrowly tailored 
laws that, for example, explicitly lay out which types of individuals may 
utilize an anti-SLAPP motion.119  Some states only allow anti-SLAPP 
motions when there is government involvement.120  For example, the 
Delaware anti-SLAPP statute limits the type of individuals who may utilize 
its anti-SLAPP motion by narrowly defining what type of petitioning 
activity is covered under the statute.121  The New York and Nebraska 
anti-SLAPP statutes contain very similar definitions of petitioning activity, 
thus limiting the number of potential candidates for the anti-SLAPP 
motion.122  The State of Hawaii has narrowed its definition of petitioning 
activity so that it encompasses only government activity.123  Although the 
Hawaii statute narrows the amount of potential anti-SLAPP candidates 
more so than the California and Massachusetts statutes, it is not quite as 
narrow as the Delaware, New York, and Nebraska statutes because there is 
no requirement that the petitioning activity pertain to a public issue.124 

VI.  THE TEXAS CITIZENS PARTICIPATION ACT 

A.  Legislative Debate 

In 2011, Texas became the twenty-eighth state (along with the District 
of Columbia) to pass an anti-SLAPP law.125  The legislature noted that the 
Internet age created a rise in SLAPPs, as it “has created a searchable record 
of public participation.”126  It also pointed out that the only protection for 
                                                                                                             
 119. See Wright-Pegs, supra note 40, at 332–33; see, e.g., N.Y. CIV. RIGHTS LAW § 76-a 
(McKinney 2009). 
 120. Wright-Pegs, supra note 40, at 333; see WASH. REV. CODE ANN. § 4.24.510 (West 2005) 
(limiting protected speech to communications made to government agencies). 
 121. See DEL. CODE ANN. tit. 10, § 8136 (West 2013).  This provision of the Delaware anti-SLAPP 
statute defines an “‘action involving public petition and participation’ [as] an action, claim, cross-claim 
or counterclaim for damages that is brought by a public applicant or permittee, and is materially related 
to any efforts of the defendant to report on, rule on, challenge or oppose such application or permission.” 
Id. § 8136(a)(1). 
 122. See N.Y. CIV. RIGHTS LAW § 76-a; see also NEB. REV. STAT. ANN. § 25-21,242 (West 2014) 
(limiting petitioning activity to “an action, claim, cross-claim, or counterclaim for damages that is 
brought by a public applicant or permittee and is materially related to any efforts of the defendant to 
report on, comment on, rule on, challenge, or oppose the application or permission”). 
 123. HAW. REV. STAT. § 634F-2 (West 2014); Erin Malia Lum, Hawai‘i’s Response to Strategic 
Litigation Against Public Participation and the Protection of Citizens’ Right to Petition the Government, 
24 U. HAW. L. REV. 411, 427 (2001). 
 124. Lum, supra note 123, at 428; see HAW. REV. STAT. § 634F-2.  Any language requiring that 
there be a “public issue” or “matter of public concern” is absent from the statute. HAW. REV. STAT. 
§ 634F-2. 
 125. Tex. H.B. 2973, 82d Leg., R.S. (2011) (“Bill Analysis”). 
 126. Id. 
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victims of SLAPPs up to that point was summary judgment, which occurs 
after a lengthy discovery process.127  Proponents of the anti-SLAPP bill 
noted that if the legislature were to provide a mechanism for the quick 
dismissal of the case, it “would allow frivolous lawsuits to be dismissed at 
the outset of the proceeding, promoting the constitutional rights of citizens 
and helping to alleviate some of the burden on the court system.”128  
Opponents of the bill, however, recognized that the bill could have a 
negative effect upon a legitimate plaintiff, who would have to “overcome 
motions testing its pleadings.”129  Opponents worried that the special 
motion to dismiss might even intimidate a legitimate plaintiff to the point 
that he or she might not seek a remedy that may very well be deserved.130 

B.  Specific Provisions of the TCPA 

The purported purpose of the TCPA is to “encourage and safeguard 
the constitutional rights of persons to petition, speak freely, associate freely, 
and otherwise participate in government to the maximum extent permitted 
by law and, at the same time, protect the rights of a person to file 
meritorious lawsuits for demonstrable injury.”131  If the plaintiff’s action “is 
based on, relates to, or is in response to” the defendant’s exercise of the 
above constitutional rights, the defendant may move to dismiss the case.132  
The defendant must file the motion to dismiss within sixty days of 
service.133  Once the defendant files in a timely manner, the discovery 
process halts until the court rules on the motion.134 

At this point, the court must set a hearing on the motion no later than 
sixty days after the defendant serves the motion.135  The time for the hearing 
may be extended if the court’s docket so requires, if the parties agree, or if 
one of the parties shows good cause for an extension.136  Regardless of the 
circumstances, the court must set the hearing within ninety days of the 
filing of the motion.137  The only way by which a hearing may be set after 
ninety days is if the court allows limited discovery.138  In this case, the court 
must set the hearing no later than 120 days after the defendant’s filing of 
the special motion to dismiss.139 
                                                                                                             
 127. Id. 
 128. Id. 
 129. Id. 
 130. See id. 
 131. TEX. CIV. PRAC. & REM. CODE ANN. § 27.002 (West Supp. 2014). 
 132. TEX. CIV. PRAC. & REM. CODE ANN. § 27.003(a) (West Supp. 2014). 
 133. Id. § 27.003(b). 
 134. Id. § 27.003(c). 
 135. TEX. CIV. PRAC. & REM. CODE ANN. § 27.004(a) (West Supp. 2014). 
 136. Id. 
 137. Id. 
 138. Id. 
 139. Id. § 27.004(c). 
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Once the hearing on the motion has taken place, the court must rule on 
the motion within thirty days of the hearing.140  The court shall dismiss the 
suit if the defendant shows that the suit “is based on, relates to, or is in 
response to” the defendant’s exercise of the right to free speech, the right to 
petition, or the right of association.141  The defendant must make this 
showing by a preponderance of the evidence.142  The court is not permitted 
to dismiss the case if the plaintiff “establishes by clear and specific 
evidence a prima facie case for each essential element of the claim in 
question.”143  Even if the plaintiff meets this burden, the court shall dismiss 
the suit if the defendant is able to establish, by a preponderance of the 
evidence, each element of a valid defense to the claim at issue.144 

In deciding whether to dismiss the suit, the court may consider the 
pleadings as well as supporting and opposing affidavits from each side.145  
In addition, the court may allow “specified and limited discovery” upon a 
showing of good cause by either party.146  If the court does not rule on the 
motion in a timely manner, the motion is considered denied by operation of 
law.147  If this occurs, the defendant may appeal.148  The statute provides 
that any appeal should be expedited, whether the appeal is from the trial 
court’s ruling on the motion or from the trial court’s failure to rule on the 
motion.149 

If the court dismisses the case, it shall award court costs, attorney’s 
fees, and other expenses associated with defending the case to the 
defendant.150  In addition, the court shall award sanctions against the 
plaintiff to the extent the court deems sufficient to deter the plaintiff from 
bringing suits in the future.151  If the court finds that the defendant 
frivolously filed the motion to dismiss so as to delay the case, however, it 
may award the plaintiff court costs and attorney’s fees.152 

                                                                                                             
 140. TEX. CIV. PRAC. & REM. CODE ANN. § 27.005(a) (West Supp. 2014). 
 141. Id. § 27.005(b). 
 142. Id. 
 143. Id. § 27.005(c). 
 144. Id. § 27.005(b). 
 145. TEX. CIV. PRAC. & REM. CODE ANN. § 27.006(a) (West Supp. 2014). 
 146. Id. § 27.006(b). 
 147. TEX. CIV. PRAC. & REM. CODE ANN. § 27.008(a) (West Supp. 2014). 
 148. Id. 
 149. Id. § 27.008(b). 
 150. TEX. CIV. PRAC. & REM. CODE ANN. § 27.009(a) (West Supp. 2014). 
 151. Id. 
 152. Id. § 27.009(b). 
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C.  Cases Involving Media Defendants: Is Texas the New California? 

Media defendants have already used the TCPA to their advantage in 
multiple cases since the statute passed.153  In one of the early cases 
governed by the TCPA, Avila v. Larrea, the media defendant, Univision 
Television Group, Inc. (Univision), successfully appealed the trial court’s 
failure to grant its initial motion to dismiss, filed in accordance with the 
TCPA.154  Larrea, a Dallas-area attorney, alleged that Avila, a reporter for 
KUVN Channel 23—owned and operated by Univision—made false 
statements about him in a pair of broadcasts that aired on KUVN on two 
consecutive days in May 2011.155  The broadcasts were also made available 
on Univision’s website.156  Larrea claimed that Avila’s allegedly false 
statements seriously injured his reputation, and as a result, he attempted to 
recover both actual and punitive damages.157  Univision filed a motion to 
dismiss in a timely manner as required by the TCPA, and the trial court 
failed to rule on the motion in a timely manner.158  The case then went to 
the Dallas Court of Appeals on an interlocutory appeal.159  The appellate 
court held that the trial court erred by not granting Univision’s motion to 
dismiss because the record did not show any evidence that Avila’s 
statements were false.160 

Larrea’s response and affidavit pointed out that this particular case was 
“ironic” in that it involved a large company using the TCPA to defend itself 
against an ordinary individual.161  Larrea remarked that the purpose of the 
TCPA was to “level[] the playing field in David versus [Goliath] scenarios 
involving the First Amendment.”162  The court’s decision, however, 
reflected that the TCPA may be utilized by corporations and individuals 
alike to vindicate constitutional rights.163  In their brief in support of their 
motion to dismiss, the appellants argued that Larrea did not establish “by 
‘clear and specific evidence’ a prima facie case for every element of his 

                                                                                                             
 153. See Newspaper Holdings, Inc. v. Crazy Hotel Assisted Living, Ltd., 416 S.W.3d 71, 90 (Tex. 
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cause of action.”164  The court recognized that the TCPA does not define 
what clear and specific evidence means, but it avoided the problem of 
interpreting that specific provision by simply finding that the record showed 
no evidence that Avila’s statements were false.165 

Another case in which a media defendant has prevailed under the 
TCPA is Newspaper Holdings, Inc. v. Crazy Hotel Assisted Living, 
Ltd.166  This lawsuit stemmed from a number of articles published in a local 
newspaper in Mineral Wells, Texas, concerning troubling events and 
circumstances at an assisted living facility called Crazy Water Retirement 
Hotel.167  The articles implicated the conduct of Charles Miller, who served 
as both the corporate owner and president of Crazy Water Retirement 
Hotel.168  The newspaper published stories in 2010 and 2011 detailing the 
various problems that had occurred at the assisted living facility.169  Among 
these issues were “complaints of unsafe conditions, building disrepair, 
failure to provide services and verbal abuse of residents.”170  Miller’s 
original petition centered on one particular article entitled, Miller Target of 
Fraud Probe, suggesting that Miller might be guilty of Medicaid fraud.171 

Miller initiated his lawsuit in 2011, bringing claims against the 
defendants for defamation, tortious interference, and business disparage-
ment.172  The trial court denied the defendants’ motion to dismiss, and as a 
result, the defendants appealed.173  After going through the elements of each 
claim and applying the appropriate provisions of the TCPA, the court held 
that the appellants satisfied their burden of showing that the statements 
made were in the exercise of the right to petition and the right to free 
speech.174  Additionally, the court concluded that Miller did not satisfy his 
burden since he failed to establish by clear and specific evidence a prima 
facie case for each essential element of each claim.175 

In July 2013, yet another media defendant prevailed in a case 
involving the TCPA in KTRK Television, Inc. v. Robinson.176  Theola 
Robinson, the founder of a charter school, Benji’s Special Education 
Academy (Benji’s), sued KTRK for defamation after a series of reports 
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aired indicating that she had been financially irresponsible in managing the 
school.177  Specifically, Robinson claimed that the reports insinuated that 
she had embezzled over three million dollars—a false allegation of criminal 
behavior.178  Robinson argued that these broadcasts were injurious to her 
reputation and, to support her argument, she relied in part on anonymous 
comments on KTRK’s website.179  The court made it clear, however, that 
anonymous third-party comments on a website cannot be used to prove 
defamation per se.180 

Before the court determined whether Robinson met her burden by 
establishing by clear and specific evidence a prima facie case for each 
essential element of her defamation claim, it attempted to explain what clear 
and specific evidence meant, after acknowledging that it was not defined in 
the statute.181  Because it is not defined in the TCPA, the court assigned the 
phrase “clear and specific” its ordinary meaning.182  The court cited Black’s 
Law Dictionary, which defines clear as “unambiguous, sure, or free from 
doubt.”183  It defines specific as “explicit or relating to a particular named 
thing.”184  Ultimately, the court determined that no report unambiguously 
accused Robinson of engaging in criminal activity; furthermore, there was 
nothing reported that injured her in her profession.185  Because she did not 
establish a prima facie case for defamation per se by clear and specific 
evidence, the court reversed the trial court’s denial of the network’s motion 
to dismiss.186 

VII.  PROBLEMS WITH THE TEXAS CITIZENS PARTICIPATION ACT 

The problems with the TCPA can generally be categorized as 
definitional and procedural.187  The combined effect of these problems has 
led to an over-application of the statute to situations that clearly fall outside 
of the classic SLAPP paradigm.188  First, the definitional problems 

                                                                                                             
 177. Id. at 684. 
 178. Id. at 690–91. 
 179. Id. at 691. 
 180. See id. 
 181. Id. at 689. 
 182. Id. 
 183. Id. (quoting BLACK’S LAW DICTIONARY 268 (8th ed. 2004)) (internal quotation marks 
omitted). 
 184. Id. (quoting BLACK’S LAW DICTIONARY 268 (8th ed. 2004)) (internal quotation marks 
omitted). 
 185. Id. at 692. 
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contained in the statute will be addressed.189  Then, the procedural problems 
will be addressed.190 

A.  Definitional Problems 

Section 27.005 of the Texas Civil Practice and Remedies Code 
provides that once a defendant files a special motion to dismiss, a court 
“may not dismiss a legal action under this section if the party bringing the 
legal action establishes by clear and specific evidence a prima facie case for 
each essential element of the claim in question.”191  The problem, however, 
is that what constitutes clear and specific evidence is entirely missing from 
the definitions section of the statute under § 27.001.192  Some courts have 
attempted to tackle the dilemma presented by this omission,193 while most 
have ignored the issue altogether.194  These inconsistencies are problematic 
because they do not provide the party bringing the legal action any guidance 
as to what the party must show in order to avoid the dismissal of the case.  
They also do not provide Texas courts any guidance as to how they must 
apply the standard.  On its face, the showing of clear and specific evidence 
appears to be a very high burden of proof to meet.195  How this burden 
stacks up against some of the more well-defined and well-established 
burdens of proof in Texas law is yet to be seen.196  This burden is much 
more ambiguous than that of the California anti-SLAPP statute, which 
provides that a court may not dismiss a legal action if the party bringing the 
legal action can show a probability of prevailing on the claim.197  
Conceptually, this burden of proof is easy enough to understand so that a 
definition is not necessary.  Considering the reluctance of Texas courts so 
far to take up the question of what clear and specific evidence means,198 and 
also considering that the few courts that have attempted to determine the 
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definition have reached different conclusions,199 it is apparent that more 
guidance from the legislature is needed. 

Some critics of the TCPA have even suggested that, depending on 
what clear and convincing evidence means, this burden of proof might 
amount to a violation of the open courts provision of the Texas 
Constitution.200  The open courts provision contained in Article I, § 13 of 
the Texas Constitution states that “[a]ll courts shall be open, and every 
person for an injury done him, in his lands, goods, person or reputation, 
shall have remedy by due course of law.”201  The concern is that, on its face, 
the clear and specific evidence standard appears to be a higher burden than 
the “preponderance of the evidence” standard necessary to prevail at the 
trial stage.202  Additionally, it appears to be a much higher burden than the 
“scintilla” of evidence required to create a genuine issue of material fact at 
the summary judgment stage.203  If the clear and specific standard is as 
daunting from the plaintiff’s point of view as it appears to be, this heavy 
burden certainly raises the constitutional question of whether the plaintiff is 
afforded due course of law in seeking a remedy.204  It seems unduly 
burdensome to require a plaintiff to prove something by such a high 
standard of evidence, especially at a stage in the litigation process that 
precedes summary judgment. 

The second definitional problem with the TCPA pertains to its 
overbroad definition of what constitutes a “[m]atter of public concern.”205  
The TCPA protects the exercise of free speech, which means “a 
communication made in connection with a matter of public concern.”206  
The statute goes on to define a matter of public concern as something 
related to (1) health or safety; (2) environmental, economic, or community 
well-being; (3) the government;  (4) a public official or a public figure; or 
(5) a good, product, or service in the marketplace.207  Unlike the definitional 
issue with “clear and specific evidence,” the problem here is not about the 
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omission of a definition.208  Rather, the problem is that what constitutes a 
matter of public concern according to the statute is defined too broadly.209 

The over breadth of this definition can be seen by examining how it 
has been applied in Texas cases thus far.210  One case that illustrates just 
how broad a matter of public concern has been construed by Texas courts is 
Better Business Bureau of Metropolitan Dallas, Inc. v. BH DFW, 
Inc.211  BH DFW is a company that builds swimming pools primarily in the 
Dallas/Fort Worth Metroplex.212  The Better Business Bureau is a nonprofit 
that, among other public services, provides ratings on a scale of “A+” to 
“F” in reviewing different businesses.213  If a business wishes to be 
accredited by the Better Business Bureau, it must pay a yearly fee and 
adhere to certain standards, one of which is to “advertise honestly.”214  The 
Better Business Bureau gave BH DFW the grade “A+” for many years 
between 1981 and 2010.215 

During the summer of 2010, BH DFW advertised its business in a 
Dallas newspaper, claiming to be the “World’s Largest!”216  In July 2010, 
an employee of the Better Business Bureau contacted BH DFW, asking that 
it substantiate its claim.217  BH DFW responded by sending the Better 
Business Bureau data showing that it had been the largest swimming pool 
business in the country for many years and that only one other swimming 
pool company besides BH DFW operated on a national 
scale.218  Additionally, BH DFW analyzed a number of factors to claim that 
swimming pools are constructed on a much larger scale in the United States 
than any other country.219  This attempt at substantiation, however, did not 
satisfy the Better Business Bureau.220  The same Better Business Bureau 
employee that initially contacted BH DFW wanted the company to “provide 
a list of five countries known to have a significant pool-building presence 
and identify what you believe to be the largest pool company within each of 
the five countries, citing the source.  Then identify how [BH DFW] is 
larger.”221  BH DFW responded by essentially saying that there was no 
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quantifiable way to measure its pool construction infrastructure against 
every pool company’s infrastructure in the world.222  Furthermore, BH 
DFW pointed out that it had used the “World’s Largest!” advertisement for 
many years without incident, and no one had ever disputed that claim.223  
When BH DFW failed to present the requested information concerning the 
accuracy of its claim to the Better Business Bureau, BH DFW lost its status 
as an accredited business, and the Better Business Bureau changed BH 
DFW’s rating from an “A+” to an “F.”224  On its website, the Better 
Business Bureau explained that it lowered BH DFW’s rating because of 
“[a]dvertising issues” that prevented BH DFW from honoring its 
accreditation agreement.225 

Upon losing its accreditation, BH DFW sued for breach of contract 
and requested a temporary injunction that would, among other things, have 
the Better Business Bureau restore BH DFW’s former “A+” rating.226  In 
response, the Better Business Bureau filed a motion to dismiss in 
accordance with the TCPA because BH DFW’s legal action was “based on, 
related to, or in response to the [Better Business Bureau’s] exercise of its 
right of free speech.”227  The district court denied the motion, reasoning that 
the TCPA is applicable only when participation in government is 
involved.228  Shortly thereafter, the Better Business Bureau appealed.229 

The Dallas Court of Appeals, however, recognized that the TCPA as a 
whole applies to a wide variety of circumstances—not exclusively to 
situations involving government participation.230  The court pointed out that 
what the legislature defined as a matter of public concern applied to a much 
broader array of situations, and one of those situations was any 
communication “related to a good, product, or service in the 
marketplace.”231  The court held that the Better Business Bureau’s review of 
BH DFW was a communication made in a matter of public concern under 
the statutory definition because it was related to a good, product, or service 
in the marketplace (the construction of swimming pools).232  Therefore, the 
TCPA applied because it was an exercise of the Better Business Bureau’s 
right to free speech, as it is statutorily defined.233 
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This case is a great example of the extraordinarily vast amount of 
issues that qualify as matters of public concern as they are defined in the 
TCPA.234  Is the Better Business Bureau’s review of BH DFW’s business 
“related to a good, product, or service in the marketplace”?235  Yes, but 
only very loosely.236  Under the statutory definition of matter of public 
concern, however, it does not matter how strong the relation is between the 
communication at issue and the subject matter of the communication.237  On 
its face, the statute appears to say that if a communication is in any way 
related to a good, product, or service in the marketplace, then it is a matter 
of public concern.238  But is the Better Business Bureau’s “F” rating for BH 
DFW’s business really a matter of public concern such that it deserves extra 
statutory protection?  One might be able to envision a scenario in which a 
business review of a swimming pool construction company could qualify as 
a public concern.  For example, if the Better Business Bureau had given BH 
DFW an “F” rating for repeatedly constructing faulty drains or otherwise 
constructing pools that were not up to standard, the review could arguably 
qualify as a matter of public concern.  It would become a safety issue of 
which the public has a right to be informed.  This was not the issue in the 
case at hand.239  The Better Business Bureau did not give BH DFW an “F” 
rating because of a faulty product or bad service.240  It gave BH DFW an 
“F” rating for failing to prove that it was indeed the “World’s Largest!” 
swimming pool company.241  Was there legitimate public concern about this 
claim by BH DFW?  Apparently not, since the company had used the 
advertisement for years and no one had ever disputed the claim.242 

This case perfectly illustrates the problem with the definition of matter 
of public concern: an issue can become a matter of public concern in a 
statutory sense without it ever being a matter of public concern in reality.243  
This case does not represent a misapplication of the law on the part of the 
Dallas Court of Appeals.  It provides a sound, thorough analysis of the 
TCPA that is on point, especially considering the legislature’s instructions 
to construe the statute broadly.244  If this provision of the statute remains 
unchanged, Texas courts will have to continue applying the TCPA to 
situations that may not be legitimate public concerns. 
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B.  Procedural Problems 

In addition to the definitional problems addressed above, there are 
problematic procedural aspects of the TCPA as well.  The first procedural 
problem concerns the mandatory stay in discovery.245  The TCPA requires 
that, once the defendant has filed a motion to dismiss under the statute, 
discovery be suspended until the court rules on the motion.246  The statute 
only allows “specified and limited” discovery before the court’s ruling on 
the motion.247  Otherwise, the only pieces of evidence the court may 
consider when ruling on the motion are the pleadings and affidavits from 
each side.248 

The problem that arises is closely related to the clear and specific 
evidence ambiguity addressed above.249  That is, if there is no chance to 
obtain information through the discovery process, how is a plaintiff going 
to be able to prove anything by clear and specific evidence?250  Although 
the defendant is subject to the stay in discovery as well, his burden is 
significantly lighter.251  He must show only by a preponderance of the 
evidence that the plaintiff’s suit is “based on, relates to, or is in response to” 
the defendant’s protected constitutional rights under the statute.252  
Considering how the statute is to be liberally construed, this burden does 
not appear to be very difficult for the defendant to meet.253  Once the 
defendant shows the suit’s relation to his constitutional rights by a 
preponderance of the evidence, the burden then shifts to the plaintiff to 
establish “by clear and specific evidence a prima facie case for each 
essential element of the claim in question.”254  Once again, although we do 
not know for sure exactly what clear and specific evidence means, it 
appears to require a significant showing.255  A plaintiff may very well be 
able to meet this burden, but only through facts that come out through the 
discovery process.256 

The second procedural problem within the TCPA is the mandatory 
sanctions imposed on the plaintiff if the court grants the defendant’s motion 
to dismiss.257  The statute dictates that if the court grants the defendant’s 
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motion to dismiss, it shall award to the defendant “sanctions against the 
party who brought the legal action as the court determines sufficient to 
deter the party who brought the legal action from bringing similar actions 
described in this chapter.”258  This is problematic because it could very well 
deter plaintiffs with a legitimate cause of action from seeking a remedy, 
fearing that they might be subject to sanctions.  Additionally, attorneys may 
become less likely to take on cases of legitimate plaintiffs, fearing that they 
might be subject to sanctions as well. 

VIII.  PREDICTIONS 

Although the TCPA is still a relatively young statute, it has been a 
clear victory for media defendants thus far.259  If the TCPA remains as is, it 
will likely become a safe haven for media defendants for the foreseeable 
future.  The TCPA is similar to California’s anti-SLAPP statute in that both 
statutes offer protection for the exercise of free speech rights.260  
Additionally, both statutes set a fairly low bar for what qualifies as an 
important issue deserving of statutory protection.261  The California statute 
has been a huge victory for media defendants, providing an almost 
impenetrable shield against tort liability.262  Judging from the similarities 
between the two statutes in terms of breadth, it is likely that Texas media 
defendants will be afforded a similar high level of protection.263  In their 
article The Texas Anti-SLAPP Statute: Issues for Business Tort Litigation, 
Mark Walker and David Mirazo point out that media organizations were the 
biggest supporters of the TCPA before its passage.264  Representative Todd 
Hunter of Corpus Christi, the lead author of the bill, worked closely with an 
organization called the Freedom of Information Foundation of Texas 
(FOIFT) while the bill was being constructed.265  The FOIFT receives 
funding from a wide variety of media outlets.266  Perhaps it is not so 
surprising, then, that media defendants have had such success in 
anti-SLAPP cases thus far. 
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On a larger scale, the statute is likely to deter plaintiffs from bringing 
tort actions like defamation, libel, and business disparagement.  The 
legislature will undoubtedly accomplish its goal to deter frivolous lawsuits, 
but it will also deter a number of plaintiffs that may have a legitimate claim 
from bringing suit as well.  As more attorneys become familiar with the 
statute, they will likely advise potential clients that pursuing a remedy 
simply is not worth the cost due to the significant hurdles that must be 
cleared in order to prevail in a lawsuit. 

IX.  RECOMMENDATIONS 

The Texas Legislature can do a number of things that would help to 
clear up ambiguities contained in the TCPA and would also help curb 
statutory abuse.  First, at the very least, it could define clear and specific 
evidence.267  This would give Texas courts more guidance on how to 
effectively evaluate whether the plaintiff meets the necessary evidentiary 
burden.  It would also give attorneys and potential plaintiffs a better 
understanding of what is required in order to prevail in a lawsuit.  An even 
better solution would be to amend this portion of the statute altogether and 
replace the clear and specific standard with something that is easier to 
grasp.  The California anti-SLAPP statute requires that, at this particular 
stage in the process, a plaintiff show a mere probability of prevailing on the 
claim.268  This concept is relatively simple to understand and requires no 
definition.  It also seems like an easier burden to meet than providing clear 
and specific evidence.269  Considering the very limited access to evidence a 
plaintiff has due to the mandatory stay in discovery proceedings, the 
legislature should adopt California’s evidentiary standard or draft 
something similar.  It would simplify the process and give plaintiffs a better 
opportunity to keep their lawsuits alive with the very limited amount of 
evidence they have. 

Second, the Texas Legislature could also consider making the 
awarding of sanctions discretionary instead of mandatory.270  As it stands, 
there seems to be an implicit presumption that any case resulting in early 
dismissal is automatically frivolous.271  This may or may not be the case, 
depending on the factual circumstances.  The courts are in a better position 
to determine the legitimacy of claims brought before them than is the 
legislature because each case is unique.272  A blanket rule of mandatory 

                                                                                                             
 267. See TEX. CIV. PRAC. & REM. CODE ANN. § 27.005(c) (West Supp. 2014). 
 268. CAL. CIV. PROC. CODE § 425.16(b)(3). 
 269. See TEX. CIV. PRAC. & REM. CODE § 27.005(c). 
 270. See TEX. CIV. PRAC. & REM. CODE ANN. § 27.009 (West Supp. 2014). 
 271. See supra text accompanying note 19. 
 272. See Segal, supra note 25, at 647–53 (discussing the need for courts to broadly or narrowly 
interpret legislative statutes to determine different cases). 
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sanctions is inappropriate because it implies that every suit dismissed in the 
context of anti-SLAPP legislation is brought for improper purposes. 

Finally, the Texas Legislature should narrow what qualifies as a matter 
of public concern under the statute.273  As it stands now, something may 
qualify as a matter of public concern in a statutory sense without ever being 
a matter of public concern in reality.274  Rather than define matter of public 
concern without considering the context of the situation, the legislature 
should instruct the courts to make this determination on a case-by-case 
basis.  This can be accomplished by requiring the defendant to provide 
evidence that his or her exercise of constitutional rights stems from 
something that the public at large is actually interested in or concerned 
about. 

X.  CONCLUSION 

The TCPA is far from perfect, but it is a step in the right direction in 
protecting the constitutional rights of Texas citizens.  The statute is young, 
so it is not surprising that it has its flaws.275  At this point, the TCPA has 
done more to strengthen the power of media outlets than it has to protect the 
constitutional rights of individual citizens.276  This does not mean, however, 
that the TCPA is a lost cause.  It has the potential to provide individual 
citizens with an unprecedented level of protection against the government 
and other entities that might seek to suppress citizens’ exercise of 
constitutional rights.277  It gives the State of Texas an opportunity to 
champion the cause of individual liberties and set an example for other 
states that do not offer the same comprehensive level of constitutional 
protection for their citizens.278  This can only be achieved, however, when 
the rights of all Texas citizens are taken into account—not just media 
defendants and big corporations.  While freedom of the press is certainly 
one of our most revered constitutional rights,279 the State of Texas has a 
long tradition of providing plaintiffs a means by which they may pursue a 
legal remedy.280  With a few tweaks here and there,281 the legislature can 

                                                                                                             
 273. See TEX. CIV. PRAC. & REM. CODE ANN. § 27.001(7) (West Supp. 2014). 
 274. See Better Bus. Bureau of Metro. Dall., Inc. v. BH DFW, Inc., 402 S.W.3d 299, 308 (Tex. 
App.—Dallas 2013, pet. denied). 
 275. See supra Part VII. 
 276. See Newspaper Holdings, Inc. v. Crazy Hotel Assisted Living, Ltd., 416 S.W.3d 71, 83 (Tex. 
App.—Houston [1st Dist.] 2013, pet. denied); KTRK Television, Inc. v. Robinson, 409 S.W.3d 682, 
691–92 (Tex. App.—Houston [1st Dist.] 2013, pet. denied); Avila v. Larrea, 394 S.W.3d 646, 662 (Tex. 
App.—Dallas 2012, pet. denied). 
 277. See supra text accompanying note 17.  The TCPA not only protects the right to petition, but 
also the rights of free speech and association. TEX. CIV. PRAC. & REM. CODE ANN. § 27.002 (West 
Supp. 2014). 
 278. See supra Part V. 
 279. U.S. CONST. amend. I. 
 280. See TEX. CONST. art. I, § 13. 
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curb frivolous lawsuits and protect the rights of individual citizens, while 
also accomplishing another part of the TCPA’s stated purpose: to “protect 
the rights of a person to file meritorious lawsuits for demonstrable 
injury.”282 

                                                                                                             
 281. See supra Part IX. 
 282. TEX. CIV. PRAC. & REM. CODE ANN. § 27.002. 
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SYNOPSIS OF VIOLATIONS 
OF AVERY'S CIVIL RIGHTS 
BY B-B- SCHRAUB AND HIS 

25th DISTRICT 

Al. 1/17/89 Moore and Paoe PC CM&P). my own attorneys in a land 
purchase transaction. File a groundless lawsuit against me on 
behalr or Mr. Dunn. the seller, and knowingly attach my dieing 
rather and my sister to the suit with out cause or grounds 
because my dad had money. I want to go to court right away. We 
were to go to court on 6/5/89. 

A2. 5/22/89 M&P are granted by Fred A. Moore (no relation) their 
first Motion ror Continuance. 

A3. On or about 7/25/89 I file Motion ror Summary Judgement on 
groundless suit and not one but 3 releases of contract. On 
10/3/89 BB Schraub DENIES IT claiming many fact issues for a 
Jury. 

A4. 9/26/89 I file counter claim against Dunn and M&P use this 
as a means for the Second Motion for Continuance granted to M&P 
shortly thereafter on behalf or Dunn. 

Bl. 1/12/90 I file suit against M&P for malpractice since they 
represented both me and Mr. Dunn in same transaction and then 

,,,.-....... sued me for extortion, usury, duress, and breach of contract. 
AS. 1/25/90 Third Motion for Continuance filed and granted the 

same day by BB Schraub to M&P ror Dunn over the telephone while 
Moore is in his office. 

B2. 1/29/90 M&P file motion to Strike my Suit against them out 
or court . ('Q..C:U ~E.t;:. 
82.1 Upon hearing date (2/8/90) Judge Strauss excuses 

himself From hearing the motion on grounds or; the local 
oolicy not to hear cases where local attorneys are named 
parties to the suit. 

82.2 On 2/16/90 Judge Wright from Marble Falls is brought in 
to hear the motion and denies it after 2 hour hearing. 

82.3 Wright says he would be glad to hear later Motion for 
Summary Judgement after Further discovery in case if it was 
merited. but, warned that he did not want to hear a ''rehash" 
or the same stuff in . the motion to strike. 

83. T/30/90 Motion for Part i a 1 Summary Judgement is f i 1 ed by M&P 
to be heard by BB Schraub to get Moore off after very little 
discovery is done by them and based on same old "rehash" of 
motion to strike. Which was an open defiance of Judge Wright's 
ruling. 
83. 1 

Y\1..CU ~ \':.. 
I reouest by letter that BB Schraub excuse himself from 

83.2 

83.3 

hearing motion based on the "'!t_~ca l po 1 icy. 
I get Letter from M&P~says; policy does not apply to 

certain cases and hearings. 
I say in letter back that I don't see what the 

difrerence is. that he should excuse himselr. 
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'rt.Cu)QJ\ 

Finally, BB Schraub excuses himself and gets Judge 
Yates from San Antonio to hear the motion for Summary 
Judgement. i "-i "'=>\E.t::.n o~ Wf2..IC.d-ll 

John 

84. 9/13/90 Ucon 10 minute hearing, John Yates grants Motion for 
Partial Summary Judgement based on totally irrelevant grounds and 
no new evidence but merely a ''REHASH" of what Judge Wright had 
heard in Motion to Strike. 

BS. After the hearing and granting of this motion John Yates 
told my attorney Bil 1 Schmidt that "if it weren't for me (John 
Yates) people in Austin (Acpeals Court) wouldn't have anything to 
do." 

86. 9/18/90 M&P file request for Production, requesting 
irrelevant documents such as 5 years of my back taxes and other 
documents. I produce them and then I file request for production 
of documents for copies of my files in their office in which I 
was listed as a client and 5 years of their back taxes. They 
sent nothing and claimed all of it was irrelevant. 

9/26/90 go to the Lord God Almighty for help for these men are too 
strong for me and have me in their trap. The same morning that I am 
on my face to God M&P are shot in their office three times each by a 
man named Albert Deleon making State wide news. 

87. 10/15/90 I file new cause of action against Moore for Libel 
for inflaming his client. Mr. Dunn, against me by saying that I 
had become a J.R. Ewing and had watched too many episodes of 
"Dal las" and had become "Evil. Wanton. and Immoral :1 

88. 12/11/90 John Yates comes from San Antonio and grants M&P a 
motion for Partial Summary Judgement getting Moore off of Libel. 

A6. 10/22/90 I file motion for preferential setting to get Dunn 
case to court at long last based on my dieing father. Upon date 
of hearing Judge Moore (not related) says he won't hear it at all 
and says "go get on the docket somewhere as #1." In other words 
go far enough ahead in time to be #1. As of 10/23/90 we are 
placed# 1 on the docket for Jan. 15, 1991. 

A7. 1/15 ./91 Finally after two years, I and my deathly i 11 'father 
with lymphoma (cancer of lymph glands) and associated Leukemia 
(who can't even appear at -trial) are to have our trial. Upon 
appearance before the court BB Schraub says that unless both 
sides will agree in writing that they can ~inish the trial in 
three days that we must accept a mistrial . . 
A7.1 The Plaintiff, Mr. Dunn does not appear at court as if 

he knew something was about to delay it again. 
A7.2 BB Schraub has known for almost 3 months that he was 

going to be judge and that I was #1 on the docket for Jan. 
15. 1 991 • 
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A7.3 BB Schraub had known that the case Involved many 
potential pieces of evidence and testimony and had in fact 
looked at the file when he took our Motion for Summary 
Judgement under advisement and denied it 15 months earlier. 
His letter denying our motion referred to "a oreat many fact 
issues Present". In other words he knew we could not agree 
to such a three day trial and risk a mistrial and he forced 
another delay of the case. 

A7.4 BB Schraub also knew that he had made it appear even 
more complicated by denying the fact of my three releases 
from the contract that I was sued under for breach. 

A7.5 BB Schraub knew it was potentially a long trial and had 
been told so by both sides at least a week in advance of 
Jan . I 5 , I 99 1 • 

AS. BB SCHRAUB further said, that same day in the chambers, 
that he would like to have John Yates hear the Dunn case 
against me and my dieing dad. JUDGE BB SCHRAUB is threatening 
to use what looks to the community as an outside, unbiased judge 
to ruin and delay indefinitely my cause and rights to have a 
speedy and fair trial by jury before my peers in violation of my 
~irst Amendment Rights under the Constitution of the United 
States of America, and to purposefully make me appeal all my 

!' claims and defenses to higher courts in violation of his office 
as Administrative Judge of the 25th District Court. 

69. l/16/91 The following day my attorney tells me that M&P have 
filed a Motion for Dismissal to get all parties of my malpractice 
case off and out of court. And certainly the motion will be 
heard by John Yates or some other friend of BB Schraub and H&P. 
89.1 The attorneys for M&P have said that I cannot show 

damages caused by M&P until after the Dunn case is heard and 
judgement rendered. This is why they are trying to dismiss 
my whole case against M&P before I can even get the first 
case with Dunn to trial. This is why BB Schraub is helping 
them with this latest delay of the trial. 

I THEREFORE DECLARE: 

1. That the foregoing acts by 8.8. Schraub in his 25th District 
violate my basic civil rights under the constitution of the United 
States and the very premises of Justice in America in the following 
ways: 

1.1 Violates my rights to egual riqhts under the law. 
The rules of civil procedure are applied to me strictly and 
narrowly while these same rules are applied to Mr. Dunn and Moore 
and Pape P.C. in a broad, lose and liberal fashion. I demand my 
EQUAL RIGHTS to have the law and civil procedures aopl ied in 
the same Fashion to all parties in litigation with me. 
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1.2 Violates my rights to be presumed innocent until 
proven ouilty before my peers. BB Schraub. John Yates. M&P and 
their attorneys must have decided that I should be guilty even if 
they have no law that says so. They have used the justice system 
imorooerly to inflict their justice on me and my family without 
the law. 

1.3 Violates my rights or rree speech. BB Schraub and 
M&P must have a special interest in intimidating and punishing me 
before their local friends for the articles I have written in the 
newspaper which may have embarrassed certain public officials. 
The Dunn vs. Avery Lawsuit against me is groundless and was 
fabricated against me to force and scare me into a settlement and 
as additional punishment ror speaking out in the conmunity 
about questionable public policies and behavior. a violation of 
my 1st Amendment rights to free speech. 

1.4 Violates my rights to speedv trial by jury. BB 
Schraub. John Yates and M&P's attorneys are denying my rights to 
take my complaints against M&P and Mr. Dunn before a jury of my 
peers. They are doing this by improperly granting summary 
Judgements which dismantles and forces my case to appeal before 
other judges which I can't afford to pay for. At the same time, 
they are protecting Mr. Dunn's case against me from any partial 
or summary judgements of which I am reasonably entitled. which I 
have moved for. Further, their purposeful delays of my trial is 
bad enough but to do this knowingly when my father was dieing is 
inexcusable violence to me and my family. 

2.0 Mr. B.B. Schraub picked Mr. Wright to hear my malpractice 
case first but Schraub didn't like his rulings so Schraub picked 
another judge, John Yates. Schraub 1 ikes Yates' rulings against me -
so Yates is permanently assigned to my case. I quote the following 
by Charles Smith (Texas Bar Pres. 1985-86 Member: State Commission on 
Judicial Conduct Partner @ Groce, Locke & Hebdon in San Antonio. Tx. 

"Equal justice under our laws is meaningless unless each party 
perceives the judge to be independent and impartial berore, 
during and arter the completion of the suit. regardless or 
whether it results in a win,. loss or draw." 

3.0 My dad died on January 25, 1991 a party to a groundless law 
suit which should have never been filed and which upon Motion for 
Summary Judgement should have been thrown out or court or at the very 
least should have been allowed to come before a jury long ago. This 
is violence done to me and my ramily by cruel men with questionable 
personal and political motives! 

4.0 No! Nol No! - I will not appear in the 25th District Court 
nor accept any decision or assignment or judgement or ruling From BB 
Schraub or the 25th District Court. All my trust in them and the 
local system is gone. I therefore appeal to a United States 
Attorney to take my lawsuits rrom this 25th District and place them 
into impartial hands where they can be monitored to insure true EQUAL 
justice. 
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In April, the Texian congress assembled beneath the blue-and-yellow fiag of the old Republic, on the dance fioor of the shuttered Silver Eagle Taphouse near the 
banks of the Guadalupe River in McQueeny. They follow a speaker list, and members take turns at the microphone. In this photo, an individual lists grievances with 
the U.S., including the zooa bank bailout, NSA surveillance, the "police state" and "immoral wars. " less 
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